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he Fourth Estate’s freedom requires eternal vigilance. The previous year — 2007 —

has become etched in the South African memory as the year the media confronted

various challenges and obstacles. These ranged from the controversial Film and

Publications Amendment Bill to the litigation about the Sunday Times’ coverage of
the Minister of Health and its aftermath which included some concerning developments with
respect to the freedom of the press.

These developments included the prospect of an arrest of the Editor of the Sunday Times
and/or senior journalists, the statements published by key civil servants after a court
order clearly and carefully sought to balance the Minister of Health's right to privacy and
the public interest raising questions about their respect for the judiciary and the threat
of government’s advertising revenue being withdrawn from the Sunday Times raised by
the Minister in the Presidency, Essop Pahad. All these events increased the volume on
the prospect of a new statutory regulatory body to be created — a Media Appeals Tribunal
(MAT). This flurry of activity also sparked more debates when Koni Media launched a bid
for then Johncom Ltd. (now Avusa Ltd).
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The ANC’s 52nd Conference in Polokwane adopted a strongly-worded resolution on
‘Communications and the Battle of Ideas’ which called for such a MAT to be created.

After meetings with SANEF in 2008 it seems the immediacy of an MAT being established

is no longer of such a high priority but the debate about media freedom, competition,
ownership, censorship and indeed the establishment of a party newspaper for the ANC have
not died down.

Whilst the Media Appeals Tribunal — irrespective of the legal configuration which such a
form of more rigid regulation may take — might not be established, various debates about the
freedom of the press continue to rage and new statutes and draft legislation, including the
new Protection of Information Bill and remaining enactment of the Films and publications
Amendment Bill will continue to raise the spectre of possible interference with the freedom
of the press.

Whilst 2007 may have been a particularly daunting year for press freedom in South Africa it
seems clear that it remains a precious arena of our democracy worthy of protecting. Whilst
the Fourth Estate may be imperfect, and never seeks to claim otherwise, efforts to bridle it
will equally be deeply undemocratic and flawed.
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We are happy to launch this

year’s series of roundtables

with a very important

topic: media freedom — the
regulation, or the possible future regulation,
of the media, and the prospects of a media
tribunal, and the various debates inherent
in a self-regulated industry, or a potentially
regulated industry. Whether that takes
the form of a media tribunal or a different
kind of institutional structure still remains
to be seen, and it is still the subject of
considerable and brisk discussion.

The past year has been a challenging one
for the South African media. We have seen
various legislative moves, including the
Film and Publications Amendment Bill,
that have raised concern in the journalistic
community. We have seen issues emerge
around the Ministry of Health and the
Minister of Health, related to the right to
dignity and the public interest. and how
these competing issues are to be measured.
Issues of media ownership have emerged.

So there have been a number of flashpoints
where various issues of media freedom have
not only grabbed headlines, but certainly
grabbed the attention of those of us in civil
society, and in the halls of Parliament and
academia, and even in the legal fraternity,
who watch these matters very closely. I

“The past year has been

a challenging one for the
South African media.

We have seen various
legislative moves, including
the Film and Publications
Amendment Bill, that

have raised concern in the
journalistic community.”

have assembled an esteemed panel of South
Africans who have very clear views on
many of them. We have Na’eem Jeenah of
the Freedom of Expression Institute; Jody
Kollapen, the Chair of the Human Rights
Commission; Pamela Stein, who is a Senior
Partner at Webber Wentzel Bowens and
practises media law; Richard Calland from
IDASA [Institute for Democracy in South
Africa]; and Henry Jeffreys, Editor of Die
Burger and Vice-Chair of SANEF [South
African National Editors Forum]. I look
forward to a very robust discussion.
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“So there have been a number of flashpoints where
various issues of media freedom have not only grabbed
headlines, but certainly grabbed the attention of those
of us in civil society, and in the halls of Parliament and
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these matters very closely.”

HELEN SUZMAN
FOUNDATION

FREOHCTING LIBIAAL COMSTITUTIOMAL
STUNCRACY AND HUMAN RIGHTS

Raenette Taliaard

—
—



12

Let me start by saying that I think
all forms of regulation of the media
are shackles, so whatever kind of
regulation we're talking about,
there will be shackling in the media. The
question is whether these shackles are
acceptable, desirable, useful, necessary.
It would be difficult to say that we should
have a completely unregulated media. I'm
not sure that too many people would agree
to that. I think that the need for regulation
would fall unto two broad categories.
One is that we need regulation in order
to protect the professional integrity of
individual journalists, individual media, as
well as of the journalistic profession itself.
Secondly, we need regulation to protect the
public from excesses that the media could
engage in. Some of this might sound a bit
provocative, but I hope you’ll see where I'm
coming from.

In talking about media regulation, we need
to divide the media in two. We need to talk
about the electronic media and the print
media separately, because the electronic
media are based on a restricted resource.
Frequencies, for example, are a restricted
resource. They're not endlessly available,
and hence they need to be allocated in some
kind of way, so some kind of regulation is
necessary. Furthermore, in terms of the
electronic media, regulation is necessary in
order to ensure diversity, which is extremely
important. In South Africa, the electronic

“It would be difficult to
say that we should have
a completely unregulated
media. I'm not sure that
too many people would
agree to that.”

media are already regulated through ICASA
[Independent Communications Authority

of South Africa]. We might ask whether

this regulation actually works in terms of
the objectives I've mentioned. Is ICASA
independent, particularly from government?
We believe that it is not completely inde-
pendent, particularly from the Minister of
Communications. And of course the biggest
media house in South Africa is the SABC,
and so the question arises about whether
the public broadcaster is itself independent
— and here I think of two areas of indepen-
dence: from government, but, secondly, from
commercial interests. When you have a
public broadcaster which derives 80% of its
funding from advertising, and only 2% from
the government, then the question of its
independence is very relevant.

If we talk about the print media, the
regulation is different. We do not have an
ICASA-type body, as there isn’t a ques-

tion of limited resources. The print media
are self-regulatory. So you have the Press
Council, the press ombudsman, who fulfils
those responsibilities of providing some form
of regulation, as well as the fact that many
print media houses have their own in-house
ombudsman. This is, of course, also the case
for all other media. There is, in a sense,
oversight by the courts. If you feel that
you’ve been defamed by a particular article
in a newspaper you are entitled to go to
court. Of course, the newspaper might come
to the FXI [Freedom of Expression Institute]
for assistance and support, and we’ll prob-




ably give it. In South Africa today it’s quite
difficult to win a defamation case in court.
That being said, our Minister of Finance won
an interdict last week without the defama-
tion case even coming to court yet, but that’s
another matter.

We believe that these forms of regulation
are sufficient as far as the print media

are concerned. Certainly there have been

a number of criticisms over the past year

or so about print media, particularly from
politicians. Whether those criticisms might
be valid or not, the regulation that exists is,
we believe, sufficient to keep the print media
doing what it is supposed to be doing.

A word that is often used in the discourse on
media and media freedom is “responsibility”.
Many of us have a kind of knee-jerk reaction
when the notion of responsible media is
raised, and I can very well understand why.
But there is a bit of a difference if you hear
the term “responsible media” from someone
like Essop Pahad, or if you hear it from

someone from a social movement in Orange
Farm in Johannesburg. I raise the issue of
responsible media partly because the term
has often been used in the past year or so
in order to suggest that greater regulation
of the print media, in particular, is neces-

sary. It is the kind of term that’s been used
in the discussions on the Film and Publica-
tions Amendment Bill, which sought, in its
first version, to subject all media, including
the print media, to prepublication censor-
ship — because we can’t allow our media to
expose our children to pornography. They
are irresponsible in doing so, they need to
be regulated, hence even to the extent of
prepublication censorship. So we need to
think about the notion of irresponsible media
very carefully.

Let me end with the point that when I said
I think that the self-regulatory mechanisms
that exist for the print media are sufficient,
I was referring specifically to regulation in
terms of content. There’s another aspect of
regulation which we in the FXI believe is
necessary, and that is some form of regula-
tion in terms of ownership. We believe that
freedom of expression is not served by the
vast majority of the print media in South
Africa being owned by three media houses.
Diversity, which is an important ingredi-
ent of freedom of expression, is not served
by such a monopolistic media environment.
Certainly the MDDA [Media Development
and Diversity Agency] can play a role in as-
sisting with diversification, but that hasn’t
been entirely successful thus far.
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t’s important that we have this

discussion, because we should

recognise that the media often

shape the public agenda, and
not necessarily in the public interest —
sometimes in the interest of a medium, or
sometimes in the interest of a section of
the public, or sometimes in the interest of
the shareholders. It’s important to place
that on the agenda [as a reason] why we
need to have media that are accountable.
I'm not speaking of legal accountability,
I’'m speaking of the accountability that
former Chief Justice Ismail Mahomed
referred to when he said that we are all

bound by the constitutional contract, which

presupposes some fidelity and loyalty to
the Constitution, and the question we

must ask is how the media construct their

relationship with the Constitution, and
how the industry discharges, in a sense,
that portion of the constitutional contract
it’s bound by.

Secondly, I think it’s evident in South
Africa today that almost on a daily basis
we deal with the contestation of rights,
whether we're talking about the right of
association versus the right of equality,
in the context of the Forum for Black
Journalists, or whether we're talking
about the right of a Jehovah’s Witness
parent to religion and the child’s right
to have a blood transfusion. The idea

“It’s important that we
have this discussion,
because we should
recognise that the media
often shape the public
agenda, and not necessarily
in the public interest. ”

of contestation is not a bad one. The
Constitution provides, in a sense, the
rules and balances for that contestation.
So I am a bit concerned that we see this
current debate as a sinister attempt by the
ruling party to clamp down on the media.
In the absence of any evidence, I think we
should proceed to have this debate in the
same way as we have other debates about
the contestation of ideas, and how human
rights come into contact with each other.
We find solutions. So what we should

talk about is the balancing of rights. The
problem, often, is that everybody has their
favourite right, and they want to defend
that right at the expense of other rights.
So religious communities, on Section 32 of
the Constitution, say religious communities
have the right to organise and establish
their own associations, but they ignore
Section 9 of the Constitution when they
say, as religious communities, they think
gays and lesbians should be consigned

to hell. I don’t think we have the luxury
of making those choices, in terms of the
Constitution. As Ismail Mahomed said,
this is a constitutional contract, and we’ll
obviously have to navigate ourselves
through it.

Clearly the media rely on Section 16,
media freedom, freedom of expression,
and I think that’s important. But I think,
in the context of South Africa, human



dignity, equality, are just as important,
and those are not just constitutional rights,
they are constitutional values. They are
found in Section 1 of the Constitution,

that the Republic of South Africa is
founded in the following values: human
dignity, achievement of equality, and

the advancement of human rights and
freedoms. One of the problems is that we
sometimes seek to elevate media freedom
above those values. Justice Kriegler, in the
e-TV versus Mamabolo judgment, said that
in South Africa freedom of the media or
freedom of expression is not a pre-eminent
right, and we have to debate how it relates
to other rights of equality and human
dignity. And I think we have to look at the
ANC’s resolution, the idea of the media
tribunal, in that context. I have looked

at the resolution. I'm not in favour of the
media tribunal, but I think we must look
at two aspects of that resolution honestly
and openly. The one is to strengthen the
human-rights culture embodied in the
principles of our Constitution, and I think
few can argue with that. The second is
what it calls the balancing of human rights
in line with Section 36 of the Constitution,
and they say this especially relates to the
need to balance the right to freedom of
expression — freedom of the media — with
the rights to equality, privacy and human
dignity. I don’t think that’s constitutionally
objectionable. I think the mechanism

that they propose to balance them may

be a problem, but we need to ask whether
currently that balance exists. While we can
reject the idea of a tribunal, we need to ask
whether current mechanisms to deal with

these issues are sufficient and adequate.

I want to suggest that, perhaps, if we're
arguing that self-regulation is the way to
go, we need to be quite honest about the
shortcomings in the current self-regulation
system, rather than simply saying, "There’s
a wolf at the door, and let’s concentrate on
getting rid of the wolf” — while not looking

at our own house.

I think two aspects of the code are perhaps
in need of review. The one is that the code
focuses quite exclusively on Section 16 of
the Constitution. It then proceeds to deal
with discrimination and hate speech, and
clearly makes provision that the press
should avoid discriminatory or derogatory
references to race or colour, but it doesn’t
speak about human dignity, equality or
privacy. You might ask, why the selective
focus on race and hate speech, important
as they are in the context of current South
Africa, and in the context of history? There
may be an argument that the courts should
be revisited to ask, in advancing the role

of the media, whether regard should not

be had, in a sense, to the values and the
intelligence of a society based on equality

lodv Kollanen
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and human dignity. I would hope that

the media wouldn’t want to reject such

an argument outright, that they’d want,
perhaps, to engage in a discussion on
whether indeed the issues of equality and
human dignity should not also form part
of the press code, in the same way as non-
discrimination and hate speech do. I'm not
in a position to understand the selection
of discrimination and hate speech, and the
rejection of other values and other rights.
Maybe someone can explain it.

I think the second feature is the issue
of whether the code would benefit from
being located within the values. I think
it’s useful that it starts with Section 16,
but then I think it would benefit from a
discussion about locating it within the
broader value system underpinning the
entire architecture of the Constitution.

Thirdly, I think we should ask whether the
role of the ombud should purely be reactive,
acting on complaints, or whether we should
give the ombud a proactive mandate on his
or her own initiative to investigate matters.
If the Human Rights Commission had to
rely exclusively on the complaints industry,
we would be driven by the complaints we
receive from people who are well resourced
and educated, and lose out on a major
portion of the fault lines in our society. So
giving the press ombud a proactive role

would be useful, because I think we need

to improve efficiency, and the mandate and
the broad architectural values within which
the press ombud’s going to work. Not to
refute the argument of a tribunal — that’s
the wrong reason — but to ensure that if we
are serious about self-regulation, then it
cannot simply be a slogan, it must be real
and substantive. On paper, yes, citizens
have the right to go to court, but we all
know that very few citizens can afford to

go to court. The Legal Aid Board doesn’t
support civil litigation in general terms, and
it costs and arm and a leg to go to court. So
courts are important in terms of developing
a jurisprudence, but, with respect, they're
not really accessible to ordinary citizens.
Media houses have much easier access

to court than ordinary citizens. In the
imbalance of power in South Africa we need
to be serious about using this opportunity
that has been gazetted by this resolution to
reflect on the press ombud, and how we can
improve those mechanisms. It serves a very
useful end in itself that we see the media,
as an important institution in society, as
being bound by the constitutional contract,
perhaps not in legal terms, but certainly

in moral and ethical terms. The media also
have a duty to advance the values of this
Constitution. As I read the press code,
there are major gaps with regard to, in a
sense, facility between the code and the
values in this Constitution. I think there’s a

space to cross.
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‘m going to bring a very lawyerly

approach to this, unfortunately, but I
want to start by saying that one can’t
say that the media are not properly
regulated at the moment. As a lawyer I deal
with media houses every day, and there are
numerous statutes which prohibit reporting
on various matters. There is, high up there
in the mind of editors all the time, the law
of defamation — the requirements that
facts have to be true, that they have to be
in the public interest. There’s a very high
awareness among editors of the right to
privacy and when privacy can be invaded,
when it’s justified. I deal with sub-editors
on a daily basis in checking stories, and I
can tell you right now that there is total
regard to all those laws, and they want to
stay within them. There’s not a decision to be
reckless, and publish and be damned. That’s
my first point. We're not in a vacuum at the
moment. There are a lot of laws out there.
There’s a lot of common law out there, and in
my experience the press is highly aware of it.

The next thing that I want to raise is this
body that the ANC has proposed. What
exactly is it? What is it going to do? What
are its powers? I have only managed to come
up with how it’s being described in the press
as a statutory media tribunal accountable

to Parliament, but that’s nonsensical.

No tribunal can ever be accountable to
Parliament. I mean, ICASA reports to

“There is, high up there in
the mind of editors all the
time, the law of defamation —
the requirements that facts
have to be true, that they
have to be in the public
interest. There’s a very high
awareness among editors of
the right to privacy and

when privacy can be invaded,
when it's justified. ”

Parliament, but ICASA is not accountable to
Parliament. A tribunal is, by its very nature,
an independent entity, so it could never be
accountable to Parliament ... [intervention by
unidentified speaker: It is under Section 9 of
the Constitution] ... But accountable in what
way? Well, that we need to discuss.

Are the decisions of the tribunal
accountable? Must the tribunal decision-
makers come before Parliament and explain
their decisions? Is it accountable in that
sense? Mention has been made of the
Broadcasting Complaints Commission. That
tribunal’s decisions are not accountable to
Parliament. Maybe the body as a whole

has a reporting function to Parliament, but
nobody can interfere with those decisions.

I also want to mention that once you

enter the realm of a statutory body, you're
certainly not going to exclude the courts. As
a natural consequence of it being a statutory
body, it becomes subject to the supervision
of the High Court on how its powers are
exercised. So immediately you are opening
the door to an endless round of reviews,
ending up in the Constitutional Court.
That’s what happens with a lot of the other
tribunals that operate in our society.

The next question is: what is this tribunal
going to regulate? Is it going to regulate
ethics? Is it going to regulate law? Can it




really overlap, and can it really regulate
issues that are really for the courts to
determine? For example, has there been an
invasion of privacy? If so, is it justifiable
under our Constitution? Is the public
interest element met, and, if there has
been an invasion of privacy, what is the
consequence for the invader? Is it going to
be a damages claim, or akin to a damages
claim? What is the penalty?

There is an overlap between ethics and law
in relation to media, but there are also a

lot of separate issues between the two. An
example is the question of right of reply.

It seems to me that internationally a lot of
press councils and ombuds seek to enforce
the right to reply. That right has really only
recently come into our law, through the
Bogoshi decision and the reasonableness
defence. Prior to that, if a newspaper
published a story and it could prove that the
facts were true and in the public interest,

it wasn’t required to give the subject right
of reply, so right of reply was an ethical
consideration. It has crept into our law now
through the National Media Ltd and Others
v Bogoshi decision.

The Constitutional right to dignity
incorporates the rights to reputation and
to privacy, which are all very clear rights
in our law. The Constitutional Court has,
time and again, said neither of those rights
trump each other. It would be a very, very
serious contention for our law, for our
jurisprudence, for a tribunal, or for the
codes of the tribunal, to stipulate that the

right to privacy trumps the right to freedom
of expression. I'm not sure if I've read it
correctly, but I seem to pick up that that
was one of the foundation principles of the
tribunal. In fact, in most instances, when
the courts have had to decide those two
competing rights, as they have in many
decisions, the only issue that the decision
turns on is whether it is in the public
interest, and which is the best forum to
decide what is in the public interest?

It also has to be noted that the proposal for
a statutory media tribunal is not uncommon
in many democratic societies. It’s arisen
many times in the history of the Press
Commission in United Kingdom, and I think
at least three times since 1917, when it was
first introduced, there have been judicial
investigations into whether a statutory
press tribunal should be established. The
same in Ireland, the same in Canada.
There’s an absolute prohibition on invading
privacy in France in respect of reporting,
even in respect of public figures, so I don’t
think the hysteria around it is overly
justified. It happens elsewhere.

But I want, again, to ask what the powers
of this tribunal are going to be, because

we have to be careful about that, and how
they interact with the powers of court. I'm
extremely doubtful, having looked at the
jurisprudence in the Constitutional Court in
relation to the competition between dignity
and privacy, and freedom of expression, that
a media tribunal which will ultimately result
in a restriction on reporting would meet the
Constitutional test, if it were to be tested.
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I'm not a journalist, not an expert

in this field, and I am, in fact, not

so much wearing my IDASA hat

tonight as a new hat, as Consti-
tutional Law Associate Professor at UCT
[University of Cape Town]. I was going to
talk briefly about the state of the law and
freedom of expression, but in fact Jody has
covered most of that. I'll simply say that the
point about non-elevation is a very clear,
now, statement of South African jurispru-
dence, and it’s something we have to work
with whether we like it or not, and that
includes the press. And it’s a principle that
I would subscribe to wholeheartedly. Why
should the media enjoy an elevated right?
What is it about free speech that should
elevate it above any other particular right?
Why does it have, in so many people’s eyes,
this core connection with democratic values?
Indeed, the South African Constitution is
quite clear, as Jody says. Human dignity, as
an underlying value, trumps all rights, in a
sense — or, rather, all rights have to operate
in a framework that serves that value. So
the real challenge for all of us, and for the
press, is to work out what the relationship
is between human dignity and freedom of
expression — in particular, the notion of a
free press.

I wasn’t going to be hostile in my approach
to this question, but the other lawyer offered,
in her first point, this rather extraordinary
testimony to the excellence of media in South
Africa, which I found very hard to believe. I

“So the real challenge for all
of us, and for the press, is to
work out what the
relationship is between
human dignity and freedom
of expression — in particular,
the notion of a free press.”

‘A .A . IA

think the rather rosy picture of the profes-
sional excellence of the profession is thor-
oughly unjustified, and it can only breed a
climate of complacency, not to say arrogance,
about that profession. Now, all professions
must face regulation. All trades must face
regulation. Again, what is special about the
media that it should enjoy some elevated

or different position so far as their rights

are concerned? I don’t want to attack the
media. I understand, of course, the impor-
tance of good journalism to public discourse,
to the public good that we call freedom of
expression, and the intellectual competition
of ideas, and the importance of the media

in holding people in power to account. Of
course, I subscribe to all of that. I suspect ev-
eryone in this room recognises those points,
and indeed some of my best friends are
journalists. But we must begin to be more
serious in our recognition and understand-
ing of the responsibility of media, because
all professions, all bodies that enjoy some
element of control, some element of place in
the public sphere, have responsibilities as
well as rights. And it seems to me so often
to be the case that the media is able to enjoy
that privilege without any full recognition or
acknowledgement of its responsibilities.

I think the media tribunal is a lame-duck
idea. I don’t think it has wings, and hav-

ing heard the Deputy President of the ANC
[African National Congress] and Pallo Jordan
speak to the National Editors Forum about a
month ago, it seemed absolutely clear to me



that they had no real appetite for this partic-
ular idea, that it was an idea that has been
barely thought through, that it can probably
be listed in the column of ideas that had
everything to do with the political moment of
last year, and which, in the fullness of time,
will probably fall away. And that’s probably
a good thing, because I suspect that such a
tribunal, even when it’s thought through,
would add little to the bigger questions that
I, along with others on this panel, have tried
to introduce to this evening’s debate.

I'm glad that the first speaker raised the
question of control and ownership of press,
because I'm always completely bamboozled
by the idea of the free press. Free of what?
Of whom? Most press [organisations] are
privately owned by people who have a
responsibility in law to deliver dividends and
to maximise profits for their shareholders.
So what is free about that? We must be clear
about that. Of course there is the public
media — in the sense of state-owned media.
It’s a different kettle of fish. And there are
genuinely independent media houses, and
one must also distinguish those. But I think
we need to be far more intellectually rigor-
ous about the question of the free press. It’s
thrown around as a sort of band-aid that will
cover up any misdemeanour or irresponsibil-
ity or lack of professionalism.

A third and final point is an attempt to try
to extract from this debate some broader
points about the state of our rights, the state
of our Constitution, and this is a criticism
not of the media, but of every sector. There
is clearly an emerging trend, in my view, of
sectors being too blinkered in their approach
to their own issues and their own rights,
and failing to see the rights and the ambit
of accountable governance that serves all

of us. One example that’s close to my heart
is the right to access to information. That’s
something I've spent a lot of time working
on. I happen to believe it’s fundamental to
democracy, very important for human dig-
nity — the power of acquiring information so
that you hold people to account, so that you
can press for the other rights, other social
and economic rights, in particular. But the
media’s attitude to the access to information
right has been that it’s too complicated, and
it’s too slow, and it doesn’t seem to work
very well for us, and then to abandon the
right. They have failed to see that, pushed
properly, realised properly, it could be a
very powerful tool, not just for them, but
for all citizens, to help hold government to
account. Again, I've picked on the media,
which is perhaps unfair. All of us, in every
sector, ride our own hobby-horses and fail to
see those rights that we should be building,
protecting, defending for the benefit of all.
That’s the phase that I think this country’s
entered, a sort of second transition, a mini-
transition. It lacks the grand narrative. It
lacks a player, such as Mr Mandela, at the
centre of it. It lacks the sexiness, and it
lacks as much international attention, but
it may be almost as important as the first
transition of the mid-"90s. I suspect that
historians in 50 years’ time will say this
was the period when the Constitution of
South Africa was protected, defended, built
in a sense that made it durable for the long
haul, not those happy, glamorous sunlit
days of the mid-’90s. This is where the real
work has to be done, and all of us need

us to acknowledge, accept and act on that
responsibility, and work together to build

a positional order and rule of law that will
work for all of us for a very long period of
time to come.

rof Richard Calland
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want to start by making the point
that there can be very little doubt
that the media in South Africa are

free, and are very free. And the

freedoms that we enjoy today cannot in

any way be compared with the state of

the media in the era that came before
democracy. We are, in fact, about the freest
media in Africa. A report from an American
institute that deals with press freedom

just marginally put Mali and Mauritius
above South Africa on their index for press
freedom on the continent.

My second point is that the public discourse
in South Africa is in a very healthy state,
and this has precisely got to do with the way
in which the media were opened up upon us
achieving democracy. I don’t think people
stand still long enough to think seriously
enough about the explosion that we've had
in the media world as we know it, and here
I'm referring particularly to the journalistic
media. We've gone from a few newspapers
on the Afrikaans side of the spectrum and

a few more newspapers on the English side
— I don’t know how many, tens and tens of
daily publications throughout the country.
The airways have been opened up quite
significantly. If you want to feel the pulse of
this society, just call in to any of the many,
many talk shows, and you can hear people

“l want to start by making the

point that there can be very
little doubt that the media in
South Africa are free, and
are very free. And the
freedoms that we enjoy
today cannot in any way be
compared with the state of
the media in the era that
came before democracy. ”

exercising their right to freedom of speech
and demanding information from officials in
private-sector operators and, of course, from
government. And the media that I'm a part
of, the journalistic media, are very much a
part of that — not to my liking — these days.
We are too often part of why there are issues
on the airways or in publications, where

we become news creators as opposed to
disseminators of news.

The second point is that right from the start
there have been quite close ties between the
media and the new government; not to the
extent where we broke down the necessary
wall that should exist between us, but we
were all aware that we're in the middle

of a democratic revolution and none of us
knows where it will lead to, and we need

to talk to each other continuously. So in
2002 there was a huge meeting with the
full Cabinet, two days — I don’t know of any
other institution that has ever been allowed
two full days of discussion and discourse
with the President of the country and his
full Cabinet. Last year we had a similar
discussion with the Cabinet in Pretoria,
and these, I can promise you, are open and
frank and robust discussions, just to allow
us to understand where we are coming
from, and what our relative roles are in the
broader society.



It’s true to say that of late — and this I think
you can trace directly back to the difficulty
that the ruling party has in sorting out its
own internal difficulties — things have been
different. You can trace the serious anger,
the concerns about the media, directly to
the difficulties within the ANC about the
succession debate, etcetera.

I want to highlight two things which I
regard as really serious threats to media
freedom in the country at the moment,

and the ANC’s investigation into a media
tribunal is one of those threats. It is now
called an investigation into the idea of a
media tribunal. I think in our discussions
with the Deputy President of the ANC,

Mr Motlanthe, about a month ago, which
Richard referred to, we were not convinced
that the idea of a statutory media tribunal
would be good for press freedom and media
freedom in general in the country. In our
interactions with the ANC we vigorously
tried to disabuse them of this idea, because
we don’t think that it will serve media
freedom, in terms of both how it is described
in the Constitution, and the related rights
that the Constitution contains.

I also want to put on the record that if you
talk to any editor today and ask, "What is
your ideology? What is it that you stand
for? Where do you stand in the political
spectrum?”, I think you will probably

find that they would say, “Our ideology is
constitutionality.” In the old days the paper
that I now edit used to have, just beneath
its masthead, “Organ of the National
Party”. That was its ideology. That’s where
it stood. On the other side of the spectrum,
I think Helen Suzman probably had a
direct line to all the then liberal editors in
Johannesburg or in Cape Town. The media
have moved on and gone beyond that,

and I think what our role is largely about
these days is defence of the Constitution.
Obviously, as with other parts of society,
we are very jealous about those sections of
the Constitution that deal with our position
in society, and that is media freedom and
the freedom of expression clauses contained
in the Constitution. But that is not at the
expense of, or with disregard to, the rest

of the Constitution, and how the rights in
the Constitution affect the whole of society.
So I think it’s simply not true that editors
are only about elevating the rights of
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media freedom and freedom of expression
above all the other rights. I think if you
go, especially, to what I would call the

mainstream newspapers, you would find
that in editorials this is where editors are
coming from; they are defending the rights
enshrined by the Constitution. When we
go up against government, when we go

up against the bureaucracy, those are the
rights that we are trying to defend. So if

I get asked that question, my ideology,

in terms of the take of my newspaper, is
constitutionality, and constitutionality in
terms of how it concerns the full population
of South Africa.

The second threat is a piece of legislation
which has been referred to, the Films and
Publications Bill, which is currently in front
of Parliament and which, unfortunately — I
think, all the signs seem to be there — will
go through Parliament and end up being
signed by the President largely in its
current form. This is a very, very dangerous
piece of legislation for media freedom. For
all their good intentions, the writers of this
bill ended up with quite a disaster. And for
all our engagements with parliamentarians
on this bill, we simply are not being heard.

This thing has all sorts of intentions that
were not there originally. We all agree

that the fight against child abuse and
pornography and all of these things should
be fought, and the media is, in fact, a very
strong part of that. But I don’t think the
message is coming through hard enough to
the legislators that we're dealing here with
[a piece of legislation] that should have been
scrapped or sent back to the law advisors, to
say bring this in line with constitutionality.
Certainly, if it goes through, it will

have to go through the whole way to the
Constitutional Court, where I think it will
be tested.

So as far as I’'m concerned, we have free
media. We're not in a society where the
government, when it disagrees with
someone, closes down newspapers or bombs
printing presses, as we see elsewhere in
the world. The media are in a good state.

I do think that the problems of the media,
and the fact that the media are in the
public mind, in the way they are now, have
a lot to do with the problems of the ruling
party, which they can’t sort out. They’re
looking for scapegoats and the media are a
handy scapegoat.






Q U eSt I O n O n e . (Unidentified speaker) Any statutory moves that stifle or

interfere with investigative journalism, and go in the direction of prepublication scrutiny
worries me deeply. | wonder whether the whole issue of this initiative by the ANC does not
have something to do with the fact that the ANC and its senior members are generally criti-
cal of how some of the newspapers, be it the Sunday Times or the Mail & Guardian, are sup-
porting investigative journalism. I see it as a first step towards throttling those initiatives.

Q U eSt I O n TWO . (Prof Kader Asmal) It’s very tempting to discuss the state

of journalism in South Africa. I think that the Helen Suzman Foundation should discuss

it. 'm very struck by Jody Kollapen’s very balanced approach, to say, let’s deal with the is-
sues before us rather than high horses. Do you know why [the Minister of Finance] got that
interlocutory remedy against Terry Crawford-Browne? The right to dignity. It’s in the first
clause of the Constitution. You're not balancing this with freedom of expression, for God’s
sake, really. It’s a foundational thing. Calling someone a crook and a liar and a cheat, a cor-
rupt person, should be prosecuted. When I made my valedictory speech I went out of my way
to say you must support press freedom, not because the Constitution says so, because it’s
essential for democratic order. And I do believe that we should protect the Constitution, and
defend its values. That’s the important thing. The American government has appointed and
embedded journalists all over the place. In Britain they still have the D-notice. You do not
publish anything to do with state security, as determined by the British government. There
is no statutory basis for that. They have a Bill of Rights, believe it or not, but it doesn’t have




the same status as our Constitution has. It’s very important to remember that, and that is
why I think that the issues put before us are very important.

The primary issue is in fact the remarkable role of the press in moulding, influencing, cajol-
ing. I have no doubt, before you became editor, Mr Jeffreys, that the wonderful Principal or
Vice-Chancellor of Stellenbosch University was driven all the way from here to the backwa-
ters of Newcastle University, because of the Die Burger’s vindictive approach to him. Don’t
tell me newspapers don’t campaign. But we have to be clear about the distinction between
fact and opinion. I have no time for the tribunal, although I've looked at the Irish ones very
carefully. I've lived there. They have a very strong ombud, but they have a press council

at the same time and it doesn’t stifle [the press]. The important thing is that we ought to
recognise that the ANC is the only major party that doesn’t have the automatic support of

a newspaper. I remember I was asked by the Namibian government to speak about the set-
ting up of a SWAPO newspaper. I said the only people who'll buy the newspapers are people
who want to brown-nose everybody and they won'’t be circulating it. It’ll hole up cupboards
in civil servants’ offices. So even the Norwegian and Swedish governments don’t have party
newspapers now, but that does not mean the Dagens Nyheter in Sweden will not, by and
large, support the SPD [Social Democratic Party]. The Daily Mirror will support the Labour
Party in Britain, by and large. I don’t believe that there should be a newspaper set up by the
ANC. I think it’s a disaster. but the important thing, therefore, is how we address the issue of
balancing rights.

It’s not self-evident that freedom of expression has priority over the right to dignity, by the
way. I believe people in public life, not politicians I mean, much more important people than



a puny minister — people in public life must have very thick skins about their reputation.
That is why, I believe, the Supreme Court of the United States, with a small case originally,
[decided that] unless there is malice, you should have no action of any kind. In the particu-
lar case of Crawford-Browne, it’s quite clear that there was malice against the Minister

of Finance.

Another point is that it’s very important that there should be no publication without checking
of information. The standard of journalism is so poor that the average age of reporters in ser-
vice is about three or four year’s maximum. It’s remarkable. You don’t have senior political
commentators. Where are they? Where are there ones who can, in fact, really understand and
explain exactly what is happening — what happened at Polokwane for example — rather than
adopting partisan positions. Now I think that’s very important in relation to the pornography
bill. The constitutional implication is a very important element in that, because every bill

has a constitutional implication. That should be spelt out in the memorandum. When that
memorandum goes to Parliament, and the constitutional implications [section] says “none”,
it’s not true, and they can’t get away with that. Now you let them get away with it. Where are
your journalists writing that?

The second point is that the two bills you are talking about came from the public service, civil
service. I must tell you, I know Mr De Klerk, Mr Manuel and I looked at every piece of paper
that came before Cabinet. It’s true, we did that. A minister can do that, and some of them are
very technical areas too, and therefore I think it’s very important that what should happen

is before a bill is presented to Parliament there should be public discussion. All bills should
be in the public domain for at least a month, before the inquiries are conducted. That’s a
legitimate thing to ask. It’s usually the normal rogues’ gallery who will make the submis-
sions, particularly if they go to attorneys and attorneys write their submissions for them, and
it’s important, therefore, that the public should know the implications. When it goes to the
Portfolio Committee it’s too late to amend. Too many vested interests. You know, the Chair-
persons of the Portfolio Committees like their role nowadays. The Chairpersons like it very
much that they are in charge rather than the Minister, and there’ve been cases where, in




fact, the Executive had to intervene very late in the day. The Constitution says the Executive
is in charge of policy. So I'm all for this discussion. Nothing is self-evident in this matter, and,
in the end, we're also talking about the fact that there are enormous bottom lines involved.

“What’s the bottom line?” I'm very passionate about quality in newspapers, because the
higher the quality, the greater the acceptance of the disclosure taking place. So I end by say-
ing, investigative journalism is vital for a democracy; absolutely. But I think you should do it
in the context: “We have to still prove the validity of our existence”.

ANSWERS

IVl r J ee n a h » Much of what Professor Asmal said I agree with, and I want to
emphasise that I think that, certainly for us as the Freedom of Expression Institute, one of our
great concerns is that the quality of journalism in South Africa is extremely low. The quality of
investigative journalism is virtually non-existent, both in the broadcasting and the print media.
I think it’s very weak. The average age of journalists in the public broadcaster is probably in
the early twenties. There are no mentors. There are no senior people around. That, added to

a whole range of other political and other kinds of agendas, means that the journalism you
receive from the public broadcaster is very weak. If we look at print media, particularly black
journalists these days, they go off into public relations, advertising, communications or govern-
ment, and so the quality of journalism is very weak. Maybe Henry will correct me if 'm wrong,
but there aren’t decent mentorship programmes. There aren’t decent in-service training pro-
grammes to continue the training of journalists, and there aren’t enough incentives, in various
kinds of ways, not just financially, to keep journalists in journalism and allow them to develop
the kind of experience [they need]. So today what passes for investigative journalism is a collec-
tion of quotes from analysts. I know, I'm one of the analysts that often gets talked to. But that’s
not investigative journalism, and I think that that is possibly a bigger threat to journalism in
this country than some of the other things that are often mentioned.
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IVl R K O I_ I_A P E N + I think the issue raised by Professor Asmal is impor-

tant in terms of locating what the primary purpose of journalism is. The press code says the
primary purpose of journalism is gathering and distributing news to serve society by inform-
ing citizens, enabling them to make informed judgments. And then we must raise the ques-
tion whether what the media is doing has a synergy with what is in the broad public interest
and the national interest. Not the interest of the ANC, but the national interest. Clearly, in
the context of South Africa [that means] the issues of inequality, of the genesis of poverty and
what drives poverty — the role of business in exacerbating poverty. We often say poverty is

a problem, but the problem is not poverty. The problem is wealth and greed, but the media
don’t talk about those issues. So we need to ask frankly whether the media is in fact advanc-
ing the public interest, and how we get the media to do that.

The second point is the issue of values. I hold no brief for the Health Minister, but when I see
a headline “thief and a drunk” and the most grotesque photograph you can find accompany-
ing that story — it may be factually correct, but do you need a headline like that to tell the
story? Or is that the headline that sells the papers? You can’t regulate it, and I don’t want
anybody to say, “This is the headline you choose.” That, in a sense, is where the responsibility
lies. If Mondli [Makhanya] were here I would have liked to have talked to him about that.

Lastly, on the juniorisation of the media. it’s become so bad that what happens is that we are
not held accountable. If we say today we’re going to do something, I would expect in a week’s
time the media to be on my back, asking: "Have you done it?” What happens if in three weeks’
time there’s another similar incident? In the back of my mind I would say, “Oops, they’re go-
ing to ask me about what we did about the first incident.” We haven’t done it, and they don’t
ask at all, and so you breathe a sigh of relief, because you're not being held accountable. But
we’re a public institution. Lastly, an anecdote. I was in a meeting one day, and [a reporter]
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called my house consistently and my wife said I wasn’t at home. After about six calls the
journalist was exasperated — I think because they told her you've got to get a sound byte —
and she said: “Mrs Kollapen, don’t you maybe want to tell us what you think about it?” That’s
a ridiculous example of juniorisation, but it actually happens.

Q U eSt I O n t h ree . (Mr Fakir of Stellenbosch University) I think there’s an

over-reaction on the part of the dominant political party because, if we were to examine me-
dia coverage over the past ten years, there’s a general tendency of scepticism about anything
the dominant party does. The press has become almost the voice for minority parties, against
a party that is seen to monopolise the levers of state power, and is very instrumental in pass-
ing a lot of political decisions that the opposition views as affecting the interests of business,
of particular minorities, and so on. You get the impression that certain opinions are favoured
above others. I also think that if you were to look at much of the substance that feeds the
media, a handful of policy think-tanks dominate opinion, and feed opinion to the media, and
that’s another angle to this debate. In '94, the ANC had a number of think-tanks. They’ve all
either been weakened or are non-existent. At that time they could provide counterpoints in
the balance. I think there’s a need, perhaps, for some revival of counter-views. I think part

of the reaction is almost a loss of voice, and the ability to influence the media, because the
media in a sense has kept the circle of opinion to a few handful of columnists and some think-
tanks that provide the kind of sceptical narrative that we see dominant in the media. I think
that’s the big challenge.

Q U eSt I O n fO U r . (John Mattison) I do media regulation for the United Na-

tions and others in Asia and the Middle East mainly, these days, but I've been involved for so
long in South Africa that listening to some of these conversations is a bit frustrating. When

I was President of the journalists’ union in 1979, we took management to a tribunal because
of juniorisation of the journalists, and of course it’s mostly got worse since then. Arthur
Chaskalson was our arbitrator, and he gave us quite a good judgement, but not quite good
enough to stem the tide.

And I must, come to the defence of Pamela Stein on this question of accountability. When

I was a councillor at the IBA [Independent Broadcasting Authority] it was accountable to
Parliament, but in practice the Department of Communications tried to cleave accountable
control from the IBA. I suppose we didn’t stand on our rights for accountability directly to
Parliament enough. I think you were correct in saying that ICASA, now, is not accountable to
Parliament for its adjudications. I think is the key point you were really trying to make.

To go on to the point about Trevor Manuel’s case against Terry Crawford-Browne, in fact I
think that’s a case where the system has worked well. Terry Crawford-Browne made defama-
tory remarks about Trevor Manuel, as far as one can see, and the judge has intervened.
When I sued the Sunday Times and won my case for defamation against them, it was because
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their practices of investigative journalism were very loose and faulty, and they had to pay
up and apologise repeatedly. Since then, it is my understanding that the Sunday Times has
made the rules much, much stricter, and much more careful. The question I'm going to ask
is to what extent are the Manto Tshabalala-Msimang headlines responsible for this uprising
of interest in creating a tribunal? Because, in fact, I think the blame there has to go to — not
Professor Asmal — but to his colleagues in Cabinet, who have known all along that she was

a drunk and a thief. I've spoken to Cabinet ministers who’ve admitted it, and it was not the
best-kept secret in the world. The question is whether the Sunday Times wasn’t dying to be
sued for defamation, and will never be sued for defamation, because the material stands up.
We can debate about the headline, and that, I think, is a question of taste and very difficult
to judge. But it comes about because an increasingly egregious situation has arisen in South
Africa, where you have a Cabinet minister of this calibre allowed to continue, To end off, my
question is, to what extent is that case the cause of this need for a tribunal, which then talks
about pornography and all sorts of other issues, but in fact they want to stop things like that
— which, of course. will never get past the Constitution, and never get past the courts.

Q U eSt I O n f I Ve » (Herbert Hirsch) 'm not a journalist and I'm not a lawyer. I

am a liberal South African and I come from that point. In an ideal environment, I would like
to start from a point of zero regulations. We don’t live in an ideal environment, so one accepts
that some regulation is desirable and necessary. I would like to suggest that if one [talks
about] “responsible journalism”, the word “responsible” needs to be defined very, very care-
fully, because otherwise we’re just looking at censorship. The suggestion by Mr Jeenah, that
one of the ways of regulation might be to eliminate an environment of monopolistic control of
the media, might well be a route that could, and maybe is, being pursued. That would in itself
create competition and different viewpoints. The other point I think needs to be focused on

is with regard to the media tribunal and other tribunals, including, for instance the appoint-
ment of the SABC Board. By way of example, how is the board appointed? Who decides how
it is appointed? How can one eliminate political bias, whether it’s by the ANC now or by some
future other-party government? The principle is the same. It should be really neutral, and I
think that is an area that those of you who are more involved in this could well examine, and
see if you could come up with a solution.



Q U eSt I O n S I X . (Mpume Mkhabela) I work for the Sunday Times, but I'm

not representing the Sunday Times. I speak individually, as a journalist. I must say at the
outset that I was intrigued by the Professor’s remark that he finds it strange that there isn’t
a single newspaper in South Africa that, as he put it, “automatically supports the ANC”. I
think it’s a good thing, just as no newspaper automatically opposes the ANC. I think the
move towards a coalition of interests, towards a common agenda of serving the Constitution
as the core ideology, is a good thing.

The question has to be raised, provocatively, whether the thinking on the tribunal is trig-
gered by political events, particularly in the ANC. And then, is it meant to protect the politi-
cal elite, whoever they are? You have a free press precisely because it checks on the very
same elite that has the power to run things. They’ve got public power to decide on policy, and
therefore it is expected from society that their behaviour should be exemplary. That justifies
the continued existence of a free press, bringing me to the point that Richard has raised: free
from what? The free marketers might point out that a free market economy is free from the
constraints of being managed by other people or other entities, ostensibly or presumably on
behalf of the broader public, when in fact we know that people want to protect their [own]
interests. So I think that that question is valid. Is the existence of the tribunal supposed to
protect the elite, or is it supposed to allow the media to function in such a way that the elite,
because of the power that they exert in society, are brought in check? I think that must be the
debate. On the issue of the juniorisation, I was having a discussion with Prof [Asmal] when I
was doing his profile, two weeks ago. One of the things he pointed out was the juniorisation of
the civil service and of the legislature, and his concern was that most of the good people tend
not to stay in these very important institutions. In his view, those that are employed in these
very important institutions should derive pride, and actually serve, and they must see that
as service to the public and gain experience, and as a result improve the service they render.
It is clear that this issue of juniorisation is not an isolated thing. It’s not a journalism thing
per se. I think it’s a function of the society in transition more generally. The issue should not
be about mourning, it should be about what should be done to deal with it. Just one example:
this afternoon in Parliament, a member of the opposition raised a question about what is
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being done about a story that appeared in the Sunday Times that exposed about a couple of
flashpoints in the Eastern Cape, where children are starving and they can’t even access their
basic income grant because there’s no transport to go to apply for the child grant. A Deputy
Minister firstly denied the report, and cast aspersions on its truth. She didn’t say she will
investigate the matter, but that it’s “not my issue”. The province will take care of that. I
found it alarming that even in Parliament, there was no follow-up on that matter — just as
much as Kollapen says there are issues that journalists raise, and there are no follow-ups
forthcoming from junior journalists. I think she should have been taken to task

[by members pointing out that] this is a national function. Issues of poverty are quite

at the centre of government policy.

I think this debate is like the old classical economics theory debate. There were those who be-
lieved in the totally free-market economy, and when that was later discredited, other people
argued for moderate government intervention, and now, with the latest book of Greenspan,
the classics seem to be back again. There’s talk of the developmental state, which the SABC’s
trying to translate into what they call developmental journalism. But as the events of Polok-
wane have shown, developmental journalism, as far as 'm concerned, would have been the
harshest form of reporting about government service delivery — not about a ribbon-cutting
kind of journalism.

Q U eSt I O n Seve n . (Mr Phekonyane) Mine is a question of vocabulary. Pas-

sion. Is the media so passionate about investigative or whatever journalism in nation-build-
ing, and is the ANC passionate enough to introspect, self-investigate and say we have dishon-
est people? You understand what I'm trying to say? Where do we go as a nation? Passion.

ANSWERS

IVl r J eff reys . In many instances, [journalistic] experience had to make way for
the things that we needed to do in order for us to deliberately change the nature of our news-
rooms. This is not a complaint. It’s a reality of managing news rooms every day, and I can as-
sure you that editors are grappling with this. The other thing is the whole way in which the
media environment is changing around us, and moving forward into the 21st century, with
all the pressure on the printed product coming from technology and electronic platforms. The
media has to adapt to that, and we understand very well that probably our only competitive
edge lies in the field of quality investigative journalism — for the moment, because I think
even that will come under threat in time to come from the electronic sphere. So certainly in



my group, and also in other media groups, there’s huge investment, one, in the development
of journalists, and secondly, to create the capacity to embark on investigative journalism.
The bottom-line thing is very interesting. In one of the meetings we had with government,
Mathatha Tsedu commented to President Thabo Mbeki, ”You put in place a market-linked
economy, and then you come and complain when media owners want to maximise profit,
which is what a market economy is all about.” Perhaps it’s not the answer you're looking for,
but all around the world, what we understand a free independent media to be is a profit-
driven media. There’s talk now about the ANC wanting to start its own newspaper. Welcome
to the club. Come and see whether you’d be able to pump money into this thing. And the only
way in which you can make the money is if the journalism is okay, because, unlike politi-
cians who go to the polls every four or five years, we go there every day, in respect of daily
newspapers, and every week, in respect of weekly newspapers. Our readers vote with their
pockets, and it’s a tough world out there. But largely we're okay in terms of people trusting
the media, and still looking at the media, and largely the printed media, to provide them with
the information they need to make sense of their lives.

IVl R CA I_ I_A N D + The real issue is pre-publication scrutiny, pre-publication

banning. Any attempt to increase the ability of powerful people to pre-scrutinise, pre-ban
journalism is a no-no. That is where you fight and you defend, and that is the key thing. No
media appeal tribunal, statutory or otherwise, could ever have that power, in my view. It
wouldn’t be constitutional, and so we can work and not worry about that. It’ll be fine, and
indeed the trajectory of the jurisprudence in this country around prepublication censure is
a positive one since the e-TV/Midi TV case last year. The international journalism associa-
tion described it as having revolutionised prepublication scrutiny in this country. Up until
then there’d been a series of cases — the Mail & Guardian was the main victim of late-night
decisions on a Thursday night, usually by — another example of juniorisation — junior acting
judges panicking at the last moment, introducing conservative interdicts against the news-
paper. Now they won’t be able to do that constitutionally, thanks to the Supreme Court of
Appeal. I'm not being complacent about it, but the trajectory is positive on that front.
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Secondly, in response to Mr Hirsch’s, I think, challenge as to concrete ideas, I think any new
regulation, any new structure or institution should address the question of right to reply.
Defamation, as a legal remedy, is, and has always been, here and elsewhere, a rich person’s
remedy on the whole. If poor people get abused by or exploited by newspapers or the media,
it’s very hard for them to get a remedy. So a tribunal that permits a right to reply would be
one thing worth exploring. The question is whether it would provide a better model than the
current ombud self-regulation model, and I think the press has to defend that model, if that’s
what they want. They have to make the case for it and convince all of us that it works well,
fairly equitably, and in line with the constitutional values, as we discussed earlier.
Penultimately, it’s interesting to hear it’s market competition which is now driving the new
investment in investigative journalism. It’s not because investigative journalism is valuable
in and of itself, it’s the fact that if we don’t do it the internet press will wipe us out. Be that
as it may, one welcomes that fact. You need owners who are prepared to invest. In the 1980s,
pre-Murdoch, the Sunday Times in Britain, under the great editorship of Harold Evans, had
something called the “inside team”, four or five journalists. Sometimes they wouldn’t file for
five weeks or two months, but they had editors and owners who were prepared to invest in
them to do that. There’s nothing like that in South Africa, and that’s what we need.

Lastly, on Kader Asmal’s point, do we really want a situation where newspapers tell voters
how they should vote the next day? I don’t think so. In Britain, The Telegraph would tell you,
vote Tory tomorrow. The Guardian would say, on this hand, on this side, on that side, well,
on balance, probably you should vote Labour, and The Sun would tell you, if Labour wins the
last one out turn off the lights. How did that help anybody? How did that serve the public
interest? So I think that in the more nuanced situation, where newspapers are generally
supportive of the ANC, frankly, they don’t need to say, "We support the ANC.” They are very
supportive on the hard stuff, on macro-economic policy. Trevor Manuel has had an extremely
comfortable ride over the last ten years. Perhaps rightly so.
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IVI S ST E | N + I think it’s quite harsh to say that there are no investigative jour-

nalists at work in our media. The Oilgate exposé was a major piece of investigative journal-
ism that happened in the past few years. The Chancellor House exposé was also very good

investigative journalism.

On the issue that John Mattison mentioned about accountability, what I understand, from
what I've been reading, the notion of a tribunal that has an adjudicative function being ac-
countable to Parliament is just a nonsensical proposition, so I wasn’t quite sure what was
going to be accountable to Parliament. But certainly a tribunal that is given powers to adjudi-
cate rights cannot be accountable to Parliament.

IVl R K O I_ I_A P E N + Henry's raised the issue of transformation, and I

think we may have seen considerable transformation in terms of the demographics. I'm not
sure if we've seen a transformation in terms of values, and for me that’s the important one.
To give you an example of how, sometimes, the media can be so sloppy and irresponsible in
terms of reinforcing perceptions: a major newspaper in Tshwane ran a headline: “Illegals
arrested, luxury vehicles recovered”. Anybody reading that headline would form a conclu-
sion. Then the first paragraph said: “Pretoria police last night arrested 31 illegal immigrants
and also recovered luxury vehicles worth R2 million, in two separate operations.” When you
then speak to the public in Pretoria they say, “These illegals are responsible for stealing the
vehicles.”

The second point: there hasn’t been much discussion on the existing press code, and I certain-
ly think it’s deficient in many respects. I think it’s incumbent upon the Human Rights Com-
mission to begin a serious discussion with the press ombudsman about how we can revise the
press code, not in any kind of dictatory way, but saying that this press code is useful stuff,
but it’s out of sync with the values in this Constitution to the extent that it ignores the issues
of dignity, equality and the values in the Constitution. Certainly we’d want to do that.

And John, I don’t know if anybody’s responded to your question, but I think that [Tshabalala-
Msimang] headline raises a larger question: the issue of whether we are sensitive enough

to culture. You’ll recall when Tony Yengeni, and I hold no brief for him either, did the thing
with the bull. The white media, by and large, cried foul, but at the same time people were
hunting for the sake of pure pleasure, and there was no focus on that. But here’s a guy who
does it for pleasure, but in the name of culture, and there’s an outcry. I think that issue needs
to be examined as well.



IVl R J E E N A H + I think in this kind of discussion we need to create a distinc-

tion between what we’re talking about in terms of media regulation and legal avenues, and
ethical issues. They are two separate issues, and we need to deal with them separately.

One of the consequences of this debate about the media over the past couple of years has been
entrenched positions: media becoming very defensive about their freedoms, etcetera, and

their critics becoming very adversarial about their criticism. We could go on all night about
the kind of questions that were raised about certain headlines, for example. We haven’t had
sufficient debate on those kinds of questions which really go to ethical issues. We spend far too
much time dealing with the legal issues and tribunals, and those kinds of things.

Secondly, much of the discussion this evening has, I think, focused on some of the bigger me-
dia. Many of the complaints we deal with as the FXI are from smaller media, from community
media. They don’t have access to courts because they can’t afford it. When they get threatened
by a political or religious or business leader in that community, “I’ll sue you if you print this
story”, they don’t even think about going to court. So they just censor themselves, and will
continue to censor themselves. So what we're talking about in terms of the bigger newspapers,
and how they have bags of money that can be used, let us extend that to think of smaller and
community media, which in many ways do great work — sometimes, you know, great work that
the bigger media are unable to do.

My third point — and I know I’'m harping on this — is that we often get told by journalists that
there’s a kind of solid wall between editorial and commercial interests in the newspapers.
Unfortunately, it’s not true. I think Henry kind of admitted that it’s not true. That wall needs
to exist. We even have a situation where Blade Nzimande, the leader of the Communist Party,
uses the fact that this wall doesn’t exist to appeal to the owners of a newspaper to discipline
the editor. I think that that really is low, but the fact is that editors and journalists are not
immune from commercial interest, and that means that we don’t have a free media.
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Press freedom - a balancing act

RAENETTE
TAUAARD

Observers wonder
whether the
appetite in the
ruling party for
creating a media
appeals tribunal
is waning
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recently, former veteran ANC MP

Kader Asmal shared this key insight

with his fellow MPs about Chapter &
bodies and the media in furthering over-
sight and accountability: “These are coun-
tervailing bodies. So is the press. We are
sometimes too sensitive to criticism - in the
press or by civil society

“Olwviously, we are as annoyed as any of
vou at misconceived, inaccurate or tenden-
tious criticism, and [ have voiced my annoy-
ance, sometimes even anger. However, what
would be wrong would be any attempt at
intimidation of the press, or any threat to
curtail press freedom - not becanse the con-
stitution protects press freedom but
because it is a vital element of our democ-
racy We must cherish it.”

Asmal has already shown that he will
work to further these values in his new role
as an academic and active participant in
civil soclety But it is crucial that we all
catalyse debates around vital to

In his parting words to Parliament

sider launching its own newspaper to vie
for space in the marketplace, repeating its
often stated concern that the mainstream

di dlvopaity of Views

FINDING THE
FRAMEWORK:
Human Rights
Commission
chairperson

aligned to

elevated above other equally important
rights such as the right to privacy and more
important rights and values such as human
dignity”
While the ANC appears to favour the
punult of this objective through the possi-
tion of a tribunal. as it s
Kollapen suggested a more thought-
provoking alternative balancing act that
would leave press freedom and self-regula-
tion intact in substantive terms. But that
would call for innovation and improve-
mentof the current self-regulatory and self-

values.
PICTURE:
SANDILE
h Notovy
gles intensify again.
A meeting earlier this year between

Sanef and ANC deputy president Kgalema
and head of the ANC's commu-

the life-blood of our democracy as they
emerge. Civil society has a unique role to
play in this process,

It is with these words and sentiments in
mind, and the ongoing discussions around
the possible establishment of a Media
Appeals Tribunal, that the Helen Suzman
Foundation convened its first of the Quar-
terly Roundtable Series this year to probe
the question: “Media Freedom: Regulation
or new Shackles?” with a panel discussion,
‘This included Richard Calland (Institute for
Democracy in South Africa), Henry Jeffreys
(Die Burger/South African National Edi-
tor's Forum or Sanef), Pamela Stein (Media
Law, Webber Wentzel Bowens), Jody Kol-
lapen (Human Rights Commission) and
Na'eem Jeenah (Freedom of Expression
Institute),

'The pnst fow yesls and months have

been

¢ reflect
in society.

In the context of these various chal-
lenges, the ultimate challenge - the prospect
of a statutory institutionalised Media
Appeals Tribunal or similar structure (the
detail is still a little vague and under inves-
tigation) emerged as a mooted policy idea at
the ANC's June 2007 policy conference. A
call for the investigation of such a structure
was adopted at Polokwane with a commit-
tee of the ANC currently probing it.

This structure would apparently be cre-
ated to plug the perceived “gaps™ that exist
in a largely self-regulated industry - print
media — while most other forms of media
ane regulated by the Independent Commu-
nications Authority of SA.

The 52nd C on the

He proposed that the press code (and the

mal:hlnery that currently oversees it,

the press would
need to be revised against the bedrock of
constitutional values enshrined in the bill
of rights and more closely aligned.

While this would not be easy, it could be
important to explore the suggestion and to
see whether the code can be enriched and a
new breed of young journalists nurtured to

i ittee Minister Pallo Jordan
made observers wonder whether the
appetite for creating such a new structure -
whether statutory or not - could wane,

At the meeting Motlanthe's emphasis
was that the initiative aimed merely to

“strengthen self-regulation”, and that the

operative words for the investigation were
“feasibility” and “desirability” of such a
tribunal.

It wmulcmmmtheqmr:chf Rourd-
table panel discussion that it would be
preferable for the appetite for a tribunal to
wane but that this does not displace some
legitimate concerns about the weighing of
rights and the freedom of the press - a mat-
ter well canvassed in South African

establishment of a Medla Appeals Tribunal
m]]s for the principle and the modalities for

I period for
the South African media

Highlights of this tumult have included
the unprecedented ways in which the media
was used by various “counter-insurgency™
tactics of different camps during the suc-
cession Proxy wars in the ANC in 3007, me

threat of p
mhlp of print media present in the I-‘ilm
and Publication Amendment Bill currently,
and controversially, in closed-door hearings
in Parliament and the threatened owner-
ship change at Avusa with a mooted Koni-
media bid late kast year.

Anaother highlight would be the meeting
of ANC president Jacob Zuma with the
Forum of Black Journalists.

Equally significantly, the ANC has
recently announced its intentions to con-

to be probed.

While it sppesmd to be a virtual cer-
tainty that such a structure would be
created, and the investigation of its cre-
ation is engoing, it is questionable whether
the appetite for it to be established is as
prevalent as it was last year with the tidal
wave of

Juri as Stein the audi-
ence.

At the Roundtable, SA Human Rights
Commission Chairperson Jody Kollapen
made an insightful contribution to the
debate, which contained a policy kernel
that ean and must potentially be discussed.

He pointed out that we often get fixated
on tension between the press freedom
enshrined in the constitution and the right

DHe Burgers Jeffreys made the
poignantly eloquent point that the calls for
its creation ran in parallel with the inten:
sity of media coverage and scrutiny of the
suceession struggle and ongeing internal
baitles in the tripartite alllance and that
calls for it could subside now that the
Polokwane battle’s first scenes are over,

The countervailing argument is that
advocates of the idea may increase their
volume if or when internal political strug:

dignity but that the frecdom of the press
is actually in a contextual network of the
entire configuration of rights in the consti-
tution.

‘This appears tolargely comport with the
ANC's approach adopted at Polokwane in
substance but not necessarily in form: “The
AMNC must promote the school of thought
which articulates media freedom within the
context of the South African Constitution,
in terms of which the notion that the right
to freedom of expression should not be

take th as thedr ding phi-
lnmp‘n;

Indeed Jeffreys pointed out that most
editors in South Afrlea today would answer
that this was already their philosophical
credo and no party-political line takes
precedence in editorial policy over this
bedrock principle.

Herein lies the rub and the debate -
building a culture where all concerned
take the constitution and its values as a
departure point, politicians and journalists
alike - is a formidable societal challenge
that can only build the power of the fourth
estate and the responsibility of those in
public lifie to lead public lives that comport
with the constitutional values in substan-
tive ways.

As Calland correctly pointed out, any
discussion about the role of the media in
our society must be aimed at improving the
standard of reporting, and not censoring
journalists.

What seems abundantly clear from the
discussion is the fact that any discourse
about the media must be weighed in the
context of the tensions that exist between
the freedom of the press and the constella-
tion of rights in the bill of rights - tensions
that can be smoothed out in the daily con-
duct of politicians and influential Dl.lhllc
figures and the manner of reporting.

Creating new structures to regulate this
relatlonship can only lead to a minimisa-
tion of the space and role of a robust fourth
estate in building democracy and a sense of
civic values.

B Raenette Taljoard is the director of the
Helen Suzman Foundation.
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‘Lame duck’ media tribunal unlikely to get off ground — expert

NATASHA JOSEPH

THE IDEA of a statutory media
appeals tribunal, mooted for
discussion at last year's ANC
conference in Polokwane, is “a
lame duck” and is unlikely to
get off the ground, says a con-
stitutional law expert.

Richard Calland, an associ-
ate professor of constitutional
law at the University of Cape
Town and an Institute for
Democracy in South Africa
(Idasa) analyst, was one of five

panelists at a round-table dis-
cussion hosted by the Helen
Suzman Foundation last night.

Last month, ANC Deputy
President Kgalema Motlanthe
told the South African National
Editors’ Forum (Sanef) that
party leaders had been man-
dated to investigate the possi-
bility of a tribunal.

The resolution also sug-
gested that Parliament estab-
lish the tribunal to “guarantee
the principle(s) of independ-
ence, transparency, accounta-

bility and fairness”.

Calland said the idea of a
tribunal was part of last year's
“political moment”.

He questioned why the
media should enjoy “elevated
rights” that saw press freedom
trumping constitutional rights
to dignity - with people in all
sectors, not only the media,
believing that their rights were
paramount.

South  African Human
Rights Commission (SAHRC)
head Jody Kollapen said that

all professions or individuals
had their “favourite right” and
sought to protect that right
above all others.

Kollapen said all South
African media should be
“accountable to the Constitu-
tion ... and Constitutional val-
ues".

Other speakers included
Na'eem Jeenah of the Freedom
of Expression Institute and
Sanefl vice-chair Henrey Jef-
freys.

natasha josephi@inl.co.za
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Before
ANC hits
its own
headlines

HE  African National Congress

(ANC) has reopened discussion on
starting its own newspaper — and

that's not necessarily a bad thing.

The ruling party’s national executive meet-
ing last week-

end tasked a

t
ister Pallo Jor-

dan to resur-

rect a plan the

ANC bounced

ANTON around in the
HARBER &l 19605

Then it did

not have the
money to start its own newspaper and there
was hostility to the idea. Now the signs are
that it has the money. But one might ask if
this is a wise way to dispose of it.

In ple, there is room for a paper
owned and mntml]cd v the ruling party. If
such a newspaper i gmng to give more
column centimetres to important ANC mat-
ters that are neglected by the media, as
spokeswoman Jessie Duarte has said, then it
can give space to material for which the
commercial media does not always have
space,

New newspapers are almost always a
good thing. They create jobs, push up the
demand for and remuneration of journal-
ists, and open up new public spaces. Isut
they are difficult, heasts, esp
ou do not have the existing mfra:-ln.lc
It re of printing and distribution, or you are
unable to share costs with other ventures.

A party-owned newspaper is likely to
appeal only to a core of ANC cadres who
want to keep abreast of the finer points of
ANC policy on water or housing, to cite the
examples used by Duarte. If the ANC
believes it can produce a paper that
competes with the commercial media for
eyeballs, then it is deluding itself.

national trends. In most countries,
and certainly in open democracies,
newspapers have moved away from central
party control to do what newspapers do best
— operate as independent entities free to
challenge autherity and do the things rulinx
ties are seldom comfortable with.
n of countries with a long histo
n newspapers, such as Sweden.
he truth is that party newspapers do
not produce great journalism. At their best,
they mu;ht produce competent reporting
and an inside track on government thinking
but great journalism comes from those who
gowhere ruling parties and governments do
not want them to go — those who probe, ask
questions and shine light into dark corners.

Of course, we have 2 long history of par-
ty-controlled newspapers in SA. The Afri-
kaans papers were for years the playthings
of the National Party and this led them into
a deep credibility erisis. It was only when
some editors began straining at the party
leash in the 1980s that they became even
vaguely interesting. Even then, what they
said and covered was constrained and you
had to go elsewhere to understand what was
really happening in the ruling party.

The Inkatha Freedom Party controls
Nanga newspaper, but that is not where you
would go if you wanted to know the inter-
esting stuff going on in Mangosuthu
Buthelezi's party. And if it has interesting
stuff on the ANC, its credibility is thin.

The great danger, however, is that gov-
ernment advertising might be abused to
prop up a party publication. There has
already been a threat to use government ad-
spend to pressure the media, so an ANC
paper would present a major problem if
there were not a clear mechanism to ensure
that government advertising went only
where it was most effective at reaching its
andience, and could not be used for political
effect. This should be written into law,

I suspect the ANC can achieve a lot more
by ing its general ¢ ation
lhmugh the mass media. It could expand its
website, develop a better working relation-
ship with the commercial and community
media, withdraw “deployed cadres” from
the SABC and get the government to lower
communication costs so that more people
can get internet access.

A newspaper might just be a distraction
from these real communication tasks.

TH[—‘. ANC will be going against inter-

W Harber is Caxton Professor of Journalism
at Wits University,
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Why ANC newspaper puts
the cart before the horse

HILE the ruling

party’s intention

10 Start a newspa-

per is justifiable,

is it not putting
the cart before the horse?

The idea of an African National
Congress (ANC) newspaper — to
sell  the party’s  vision of
development issues in cf i
ety's market of ideas —
mooted for some years, Incidental-
Iy, it is not only loyalists that want
the publication. Substantial por-
tions of the black community (read
intelligentsia) have also supported
the idea as, rightly or wrongly, they
believe “black issues” do not
receive enough attention in the
media or are relegated to the back-
ground in the name of inclusivity.

US intellectual Noam Chomsky
makes the point in Necessary
IMusions: Thought Control In
Demoeratic Countries, that a few
years ago the Brazilian Conference
of Catholic Bishops launched a

paign for the d. i
of the media. The bishops argued
that the major TV networks and
multinational media companies
concentrated on the upper classes
and did not reflect the lives of
ordinary people. More grassroots
participation was needed in the
public  debate, they said.
Participation by blacks in public
discourse via this publication is
also what the ANC has in mind.

But wait a moment. Not so long
ago, the ANC bemoaned the fact
that the country’s media was
highly concentrated. This is real
and the situation is getting worse.
There are three media giants —
Media 24, which is the biggest,
Avusa and Caxton. Independent
Newspapers owns the bulk of the
daily newspapers in the main
centres but opposition is coming
from Avusa, and if newcomer The
Times can upstage titles in the
Independent stable, it could mean
a worsening of the situation. As if
this were not enough, these major
media houses are also taking
stakes in  smaller ishi

TERTIUS MYBURGH

This has led to a number of
small black-owned publishing

houses to grow their printing and
distribution businesses.

The dominance is worsened by
the vertical integration in the
media, in which the major media
houses print and distribute the
titles of competitors and smaller
publishing houses. This is wide-
spread and, in terms of printing
and  distribution, independent
publishers are virtually being
priced out or subsidise publica-
tions owned by the major media
houses. This ists despite pro-
testati st the situati

houses disappearing and the inde-
pendent black voice vanishing
from the media landscape. To sug-
gest that editors in the country are
now mostly black misses the point.
It takes more than a black editor,
however strong, to change the
culture and character of any pub-
lication. Hence the Sunday Times
under Mike Robertson, and now
Mondli Makhanya, is perceptually
what it was during the days of Joel
Mervis, Tertius Myburgh and
Brian Pottinger. Other national

\
MONDLI 'M_g KHANYA
. ]

national debate. This leads to the
sad situation in which no newspa-
per can be said to t xpress the
soul of the black maj 4

The only institution capable of
ensuring that various communi-
ties in our diverse society enjoy the
freedom to have their views and
passions ventilated is the govern-
ment, and this means the ANC,
which is the ruling party. Thus, the
party has a responsibility to clean
out the concentration rather than
want to be part of it, especially
when three major challenges face
it when it starts its publication and

do not ily
reflect “black passions” in the

one, v, directly relates
tothe issue of concentration.

-

\ MIKE ROBERTSON,
: : '

The ANC would need very deep
pockets to start a publication, dai-
ly or weekly. It is worse when the
publishing house will be a one-title
outfit. The ANC can learn from the
late daily, ThisDay. This newspa-
per was a good read but was
smoked out of the market by the
concentration described above. It
had to be printed and distributed
by its competitors, This meant its
competitors, despite confidential-
ity clauses and the like, knew of its
major stories beforehand  and
could work on good follow-ups for
later editions. It could not com-
pete on exclusive stories.

The two other chall

are

integrity and credibility. The jour-
nalists on an ANC publication will
want to protect their integrity and
show they are not lapdogs. They
will be more strident in challeng-
ing the organisation with their
comments and stories, which is
what journalists did when they
worked on  Anglo  American-
owned publications. Will this be
fair to the ANC and reader, when
the comment or column is influ-
enced by ownership or is based on
someone proving his or her inde-
pendence? Also, the journalists on
the paper will want to trump other
Jjournalists on the basis of “inside
information™. To what extent will
the ANC tolerate journalists in its
employ publishing exclusives on
the basis of leaks from “comrades”
on its national executive and
national working committees?

The third is credibility. This will
be the toughest nut to crack for the
new publication. It will take a long
time, if ever, to convinee readers
that the stories or comment in the
publication are not in pursuit of
ANC objectives. It will also take
something extra to make sceptical
ANC members believe their own
publication. This will be worse
when there are schisms in the
organisation, as there were last
year before the ANC's national
conference. In the light of this
credibility gap, it will not be remiss
for members to test the credibility
of their publication through what
The Star or The Times publish.

Editorial integrity and credibil-
ity depend to a large extent on
editorial independence, so these
last two issues can be summed up
in a question: to what extent will
the ANC give editors free rein?

Finally, there is nothing wrong
with the ANC starting its own
publication and it will hopefully
take account of the above. But, let
it first clear the concentration and
create an enabling environment in
which the free flow of ideas and
information is not held hostage by
big media houses. This environ-
ment will enable smaller publish-
ing houses to flourish. This will
result in the emergence of new
publishers and titles. These could
be better suited and more credible
to stimulate debate around the
country’s development agenda
than the ANC itself. At the end of
the day, there is more value in an
“ANC friendly” than an “ANC
owned” publication,

B Mazwat  is  director of the
University of Johannesburg Centre
Sfor Small and Medivm Enterprise
Dol
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Time of
watching,
waiting for
SA media

HE ome of the African National
Congress's [ANC's) new media policy
proposals, to be discussed at the party's
ational confere Polokwane in
December, is cap-
tured by the docu-
ment's title: Com-
municatbons.  and
the battle of ideas,
The  document,
which emerged
from  the recem
policy conference, is
“';l:;g: shaped by the view
that “the ANC is
faced with a major
ideological offensive. Iavgol;. driven by the Oppo-
ition and i
ﬂmﬁﬂmllngnfemha!llmmtmfonnsilwdoc-
ument, and is in danger of infesting the whole of
SA's vibrant media setup. The criticism the gov-
ernment faces, the document suggests, is beyond
normal debate because it is an “offensive against
our movement” and one part of a bigger “global
w5t progressive valuesand ideas”,
I1n: J\\L s oullook and values (defined in the
struggle terms of the 1980s, in phrases such as
E(|||KII\’E rights, values of caring and community
ental state) has 1o
weigh against “the mainstream media’s
ideological outlook” (defined as neoliberalism,
market fundamentalism and a weak and passive
state). This suggests, rather simplistically, that the
ANC's ideals remain pristine despite more than a
decade of access to wealth and power. and the
private media presents a single, unified block of
opposition o |Im|m.||‘.ronnalinn1:mjev:: Meither
of these notions hold up to scrut
More worrying, this kind of o |nk|ngdo|:s nuI

discriminate  between  acceptable  critici

discussion and debate, and the actions of |Iu-
country’s enemies (whoever they arel, It lumps
cveryone together in a lazy, shoppy and poten-

mrdi;u freedam :In-,- s:uws:l. is not the state but
commercial interests and “the pursuit of profit”,
which ae impaning m:gatiw:h on cdi(ul |

La positive  and involving
measures o boost media diversity and
encourage  community-based media.  They
propose ing g i
tions, encouraging the creation of progressive
media houses, taking practical sieps o influence
and engage the output of the o
o

TI!P proposals to deal with this are by and
b

more support o mmmnmq med

On the S\B(. the document rises the fact
that previous party resolutions on the [undmg of
the public broadcaste
mented, The ANC
public funding o free lh{' SABC from its
commercial constraints.

The ANC seeks a media that promotes
national consensus, pride and wnil nl-ln:p‘. 5
democracy. As you might expect from a
party that has felt the sting of close m(‘du
scrutiny recent months, words such as
“watchdog™ are absent. The sting in the docu-
ment comes in one line, calling for an investi-
gation into “the need or otherwise for a media
tribunal”, which would address the weakness of
the media’s seli-regulatory system and the need
o protect the rights of all South Africans, This
joins recent angry protests that freedom of
expression rights are trumping individual rights,
such as privacy and dignity.

The nature of this intended wibunal is not
clear in the document. Is it to be an ANC tribunal,
v%r:.mnmum tribunal, or an independent one?

it will be its power and scope? The South
Mrican  media knvows
commissions of inquiry into the media that
purport to be independent, having faced a series
of them under apartheid, all of which were
designed 1o put pressure on the media and
encourage journalists o fall into line o encour-
age more unity, national pride and consensus.

The ANC document seems tom between a
gemle approac «d on “progressive forces .,
contesting the space and the public discourse
more broadly” and those whoe want o intervene
more aggressively through a tribunal. As this
i lates i Yot

weshall see which view gains precedence,

W Harber is Cavton Professar of Journalism at
Wits University. The ANC's meddia policy proposals
are the subject of a colloguinm 1o be held ar Wits
on October 24, For details, see wwiejournal-
ism.co.za.
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Apartheid-era restrictions still apply 30 years after The World and Weekend World were banned

Pressure builds on freedom of the press

Chantelle Benjamin

Chiaf Reparier

HIRTY vears after the
T apartheid government

banned two black news-
papers, The World and Weekend
World, many commentators say
journalists are still restricted in
SA's new demaocratic order.

Despite having one of the
most progressive constitutions in
the world, SA lags in media
freedom — in no small measure
because many of the apartheid
laws set up to control the media
Temain in force.

Media freedom is in the spot-
light after recommendations by
the African National Congress
[ANC) that government control of
the media be tightened, and pos-
sible legal action against the ed-
itor of the Sunday Times and a
journalist over the medical
records of Health Minister Manto
Tshabalala-Msimang.

Dario Milo, media law special-
ist at Webber Wentzel Bowens,
says: “While there have been
many positive media freedom
developments in recent years, in
many areas the legal landscape
remains substantially restrictive
of media freedom.

“There is a vast amount of
gislation that restricts |
tion with no inbuilt recognition of
the need to balance the right be-
ing asserted against the freedom
of the press.”

Milo is one of the legal experts
who has raised concerns about
parts of the controversial Films
and Publications Amendment
Bill now before Parliament.

Among the apartheid-era laws
restricting  the  me which
remain in force are the National
Key Points Act, the Defence Act,
the Protection of Information Act
and the Criminal Procedure Act,

“All of these, as well as the
National Prosecuting Authority
Act, do not contain the exception
allowing media to report on
issues if it is in the public inter-
est,” he says.

“The result is that an editor or
journalist with information of
crucial public concern on, say, a
military or defence matter, faces
criminal prosecution if they go
with the story.

“This constitutes a significant
chilling effect on the publication
of material that voters are entitled
o know,”

Some of the provisions of the

In one of the darkest days for South African media freedom, The World and Weekend World
newspapers were banned 30 years ago today. The World's editor, Percy Qoboza, was arrested by
security police on the same day (pictured].

controversial section 205 of the
Criminal Procedure Act  have
been relaxed but it is still possible
for courts to imprison any person
who i tw  disclose
informatic ting to a criminal
investigation. This could include
DIEMING 8 FEPUTTEr's SOUr

The best known case
regard involves the unsuc
efforts o compel Cape Tunm
chiel photographer Benny Gool
o provide information on the
death  of  alleged  druglord
Rashaad Staggie.

Victoria

prevail.”

Milo says privacy law does not

vet give the media adequate guid-
ance on how to balance a public
figure's legitimate right to privacy
public's right to know.
A recent ruling by the
Supreme Court of Appeal, that re-
ceiv has
importa for the
sub judice rule, which prevents
the publishing of information
that may prejudice a judge or jury
hearing a case,

In this case, etv refused to

of law at the Um\crslu, of the
Witwatersrand, says in a docu-
ment submitted to the African
Peer Review Mechanism by the
South African National Editors’
Forum (Sanef) last year, that laws
that conflict with the Promotion
of Access to Information ;\ﬂ have
“impl ¢ been reg
“so long as they rer
statute books any conflict would
have to hn mnln:d on a costly

as the Magistrate's Court Act and
the Criminal Procedure Act, give
judicial officers the discretion to
hold hearings behind closed
doors,

“There are other areas of the
law that remain in a state of
schizophrenia,”  says  Milo
"Defamation law now permits a
defence of reasonableness, but
damages awards are increasing
and  urgent  interdicts  often

show a do v on the mur-
der case of baby Jordan-Leigh
Norton to the director of public

prosecutions before it was aired.
The appeal court found that
prohibition on publication of
material relating to forthcoming
C‘nl'llma] proceedings was per-
55 it could be shown

al prejudice 1o the t

tcould notin this case,
ruling is hnngmg us
closer to English law with regard
to the sub-judice rule, but we are

still behind England and the US,
particularly with regard 1o
defamation law in the US," he
says. “We still have stricter rules
here than in England, and they
have a jury system.

The idea that media should be
part of nation building and less
cal of the government is gain-
ing momentum, which worries
media experts,

The SABC cut its ties with
Sanef last month over Sanefs
decision to support the Sunday
Times coverage of the health
minister, in which she was called
adrunk and a thief.

This followed reports that the
ANC had drawn up a discussion
document for its December con-
ference on media regulation.

The document considers
whether remedial measures are
necessary 1o protect and promote
titutional right to dignity

of speech has
been rigorously upheld by the

higher courts but in the lower
courts and tribunals freedom of
expression invariably loses out to
dignity and equality.

“It seems that although there
is a symbolic deference to free
speech, there is a growing quasi-
legal tendency to erode its impor-
tance. Underlying the idea that
speech is not actually that impor-
ant, appears to be the belief that
SA is still fragile and that individ-
ual South Africans cannot be
relied upon to exercise any type
of discernment.”

Anton  Harber, professor of
journalism at the Univ
the Witwatersrand, says his con-
cern with the ANC document is a
proposed media  tribunal  to
address the weakness of the
media’s self-regulatory system.

“South  African media
certainly know about commis-
sions of inquiry into the media
that purport to be independent,
having faced a series of them
under apartheid.

All of them were designed to
put pressure on the media and
encourage journalists to fall into
line to encourage more 2
tional pride and consensus,” says
Harber,

Milo says the aim of media
freedom is not to allow editors o
publish anything that takes their
fancy “but any restrictions on the
right to publish need to be care-
fully assessed to determine
whether they are important
enough to override the right to
publish.

“If we  dilute
the strong protec-
tion that media
freedom  should
enjoy,  we  risk
undermining the
democratic  pro-
ject to which we
are committed.”
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ANC defends move on ‘media bias’

Tham McLachlan

THE African MNational Congress’ (ANC's)
proposed media tribunals would explore
“certain biases” within the industry such
as those that excluded broader public
participation and a wider diversity of
views, says ANC information head Smuts
Ngonyamia,

The tribunals would not, however,
replace  self-regulation  within  the
industry. Nponyama said.

“When you justapose (public partic-
ipation} against sell-regulation, there (s
lintle space for the public to enter into the
discourse,” Ngonyama said vesterday at
a colloguium hosted by Wies Universing.

This is not, however, stated in the
policy document which mentions only
the need to set up a tribunal 1 “address”
and "investigate” the prevailing self-
regulatory dispensation.

Mgonyama had earlier said to dele-
gates at the colloguium the ANC believed
there was a “very strong emphasis (in the
mainstream  medial towands upper-
marker mentality”. He expressed doubt
in the medias sandpoint that it was
“ideclogically neutral and nonpartisan”.

He said the “ability 1o distinguish
between conjecture and facts appeared
1o be beyvond the grasp of some media
organisations and practidoners”,

The ANC also disapproved of the
media carrving cartoons to portray cer-
tain political characters as beetroots or
“with showers grafted on thelr heads”.

He said while some journalists to
whom he had spoken be-
licved there were “no
issues  of  conspimcy
against the government”,
personal prejudices
within certain newsrooms
could be affecting  the
newsworthiness af
stories,

The document has
apparently been  con-
tested within the ANC and
is to be debated at the
conference of the party's
national executive
committee in Polokwane
in December.

According o leading
businessman and senior
ANC member Saki Maco-
zoma it was still a discus-
sion document. “Let us be
clear that no policy dedi-
sion has been made,” he
said, "It would appear
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Kate Skinner, deputy chairwoman of the Freedom of Expression Institute, and
Saki Macozoma at a colloguium at Wits University yesterday, poe TYRONE aRTHUR

there i= an "us and them' situation be-
mween the ANC and the media® and the
media must accept the ANC was a
political party that needed to propagate
its ideals, and likewise the ANC must
realise that the media may contest these,

“What we must not succumb to s that
there are cerain views that are not
allowed to be expressed.” He said own-

ership was but one area in the promaotion
of diversity within the mecdia,

Mail & Guardian edivor Ferial Haffajee
said the media was “largely on side” and
ot as President Thabo Mbeki had taken
to claiming, “an opposition”.

She said talk about mibunals and the
like could be construed as “rather
sinister”.
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ACOB Zuma's second Letter from the
(ANC) President has raised concerns

once again about his and the African
National Congress's (ANC's) commit-

ment to media freedom. In the letter,
Zuma accuses the media of being
ideologically out of synch with the rest of
society, and allcgc-s that “what masquerades
as pul)llc opinion” is really “minority
apinion”, reflecting the untransformed

y largely n:ﬂwl aq,uruullb in llu, .i\\( b

medla pohq. which resulted in a lengthy
at the Polok

calling for an investigation into the setting up

of a media tribunal, to be answerable w

Parliament.

From a media freedom point of view, there
can be no justification whatsoever for par-
liamentary control of media content. It runs
counter to the ANC's own media resolution
in 1991, which said that it would be
erroneous o advocate the M‘.I[ing up of
bodies which determine what society should
and should not read, hear orwatch”.

,in n:j('»:llng the idea of the media :n
1g sight of the fact that i
lation to media consolidation, the ANC is
raising crucial questions of public impor-
tance in its media policy. The questions are
subtle, and difficult to capture in sound bites.
1f consolidation commercialises the media to
the point where the diversity of voices is
reduced, then the quality of democracy will
suffer, as public debate will be controlled by a
few powerful groups.

The dangers of media consolidation were
nmg:\iwd by the ANC in 1992, when it
adopted its Media Charter. This charter set a
mildly progressive template  for  media
transformation, and called for  media
diversification and stronger public media. To
an extent, there was progress in diversifying
ownership in the mid-1990s, with more black
people, women and workers achieving a
stake in the media.

However, since the adoption of the
controversial Growth, Employment and
Redistribution (Gear) plan in the late 1990s,
commercial media reconsolidated into three
big groups, namely Independent Newspa-
pers, Johnnic (now Avusa) and Media24.

As a result, the commercial media today
manifests many of the elements of what has
been called a “50%" society. The first 50%
enjoys unparalleled diversity of media owing

MEDIA/Jane Duncan

Ditferent guises, voices of
the enemies of free speech

JACOB ZUMA

media miss possibly the biggest story of last
year — how the shift in power from M o
Zuma ok place on the ground, at ANC
branch level. Zuma pointed this omission out
in his letter, and correctly so,

This upward tilt may lead to other subtle
biases in media content, which has been
maost evident in relation to economic policy.
This bias was captured by the Sunday Times's
crass headline, “Let the good times roll”, in
2004, reflecting the fruits the middle class has
reaped lmm the government's economic
polici in the same year, the Bureau for
Market Hesearch reported on a staggering
105% gmwlh in unemployment among
“Mfricans” from 1991 to 2002,

Rﬁ:‘cenl media ﬁthnlanmp has also point-

to their p p in the
economy, which the three groups mentioned
above have delivered admirably.

Yet such diversity has been delivered with-
in a set of commercially defined limits. Given
that they are focused on the “first economy”,
mainstream media do have a tendcncy in
the words of media academic Lynette Steen-
veld — o “tilt upwards” and prioritise the
\\url iew ufpullll and economic elites.
ranslates into news stories that focus
on the misuse of power by politicians,
corruption scandals, leadership battles and
business news,

It is this upward tilt that made many

ed to elin 1 agenda-setting on eco-

Yet, ironically, the media has been quite
partial to the ANC, because of its embrace of
the wvery neoliberal policies it claims o
despise, Media Tenor found that before the
2004 elections, many mainstream newspa-
pers came out in support of the ANC. To this
extent, the ANC's attack of the media is
difficult o fathom.

The media has also been known to resort
to censorship to protect its commercial
viability. In the process, it draws boundaries
around public discourse. Rapport’s firing of
columnist Deon Maas, after he penned a con-
troversial column, falls into this category, 5o
does Media24's threatened defamation ac
tion against media activist and former em-
ployee David Robert Lewis, for criticising the
company.

policy questions. In a q ive
of articles on privatisation over a
four-and-a-half-year period  (2000-2004),
David McDonald and Anne Mah}.'cl found
that the English-language press “solidified
privatisation as a dominant discourse”, and
limited the possibilities for anti-pr

debate. Sean Jacobs has researched how the
media has played divide and rule among
social movements. Adran Hadland has
shown in his doctoral thesis how commer-
cialisation has negatively affected the public-
service role of the media, and, in fact, has laid
the ground for greater state intervention,

The Sowetan’s I of sub- L'dlmr
) el for ising the ©
journalistic standards on his Thought Igader
blog does not inspire confidence in the
media’s ability to tolerate “friendly fire”.
Denying obvious problems in the main-
stream media reduces the effectiveness of
counter-arguments to the ANC's policy.

spite of the fact that the ANC has a
valid point on the consolidation question, its
policy reflects a poverty of thinking about
solutions to the problem. Its tribunal propos-
al marks a retreat from many of the progres-
sive ideas developed in 1991, and taken

=

forward in its 2004 Stellenbosch conference.

This regression may well signal a shift
towards a growing conservative nationalism
in the ANC, which seeks to control public dis-
course it considers to be indecent, immoral
and unpatriotic. In fact, the tribunal proposal
signals a shift to the right in its media policy.
This shift has already led to attempts to sub-
ject the media o prepublication censorship
through the Film and Publications Bill.

In making its arguments, the ANC draws
on a progressive media theory called critical
political economy, This theory considers how
corporate  ownership of media leads w0
heightened media concentration, which
encourages subtle biases towards dominant
elites. But more contemporary versions of
this theory recognise that journalists and
readers can and do exercise relative auton-
omy from owners and managers, although
not in conditions of their own making
Overwhelmingly, journalists play their elite
watchdog role with independence, and this
space must be |)m[|:\:lﬂl and expanded.

Political economists do advocate state
mlcm:nuon to counter media commercial-

hey roundly reject content
Governments are called on to fund
ailing newspapers and public service broad-
casters, that in return are expected (o operate
mainly on a noncommercial basis,

Ownership controls are  considered
necessary to advance freedom of expression,
and some countries have adopted foreign
ownership limitations. Some have imple-
mented the “30% rule”, where no media
institution is allowed to own more than 30%
of total circulation.

Other measures include support for advo-
cacy media, which offers us a different model
of jourr » but that has all but died, and
the furrndtlunofa journalists’ association,

Tellingly, the ANC has not considered
such measures, perhaps because to do so
would bring the party into conflict with the
general government thrust towards relax-
ation of ownership rules and “regulated
consolidation”. It would also raise the ire of
some its members, who are media
behemoths. Perhaps the ANC has ambitions
to replace apartheid-era consolidators with
its own consolidators.

Political economy arguments help us to
understand that media consolidation can
pose a threat t freedom of expressio
extent, they are useful. Yet there are sig
the ANC s m|5apprnpr|al|ng mhucal
ise content
I.OI'I"(I|‘-. This mlwppmprlanun has paved
the way for individuals such as Dali Mpofu to
abuse these arguments to shield his institu-
tion, the SABC, from criticism.

Such misappropriation amounts to an
abuse of critical political economy theory.
The task of those \vim consider Ihemse]vcs
[ i o f of is to
rescue political economy argume
abuse by those who claim — for their own
self-serving ends — to act in its name,

B Duncan is executive director of the Freedom
of Expression Institure,
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Scary new secrets Bill

Investigative reporters
could fnd thermselves
negotiating a perpetual
rminefigld under
proposed legislation

Agriaan Dasson. Stefasms.

Briramar s Sam Sols -
1F ew nifficial socrrts hegislation bad
Been on the statwte books, the Aol
& Crwwrdion's award-winmsing arik
ches whowt poliee pabionsl commibs.
sl Jackie Seletd ool Bave been

Bgemew Miniaer Ronnk: Kasrils last
winel, A apecially constituted farls-
iy cormmtos will proovss itand
Bk pubilic honrings. Kasrfls hopes to
v It enactend by ihe end of the year,

The presmible io e Bl which is
o feplace 1he draconian spastheid
Frotection of Information Act of
1683, stabes that ite alm s bo “pro-
made the free flow of information
within s open and democratic sock
ety without compromising the secs-
ity of th Republic™,

Provvliloms |mclude Ehe proserva-
tlom of valusble state information
and the astomatie declassification
off g1l Formerly seeret inbarmetbon
older than 30 yeas, unlos |t & ipe-
cifically roclassfid

Undquely, it also criminalises ibe
abuse of classification by stabe off:
clals te eonoeal becackss of thi law,
e Ticiency f i Frasimet.

Tha Frovedom of Expriision Inst-
e (P slammad the Bl this wock,

48

saying it emechiod of “n aeempl &
aliminate gesuing critichim aml o
emtrench the powers of the execu-
tive". Kasrils, however, wribes (n come
MRy S[peaTing s ihe MG inday
{page 2 that “grvernment has oo
imterest im hampering the work of
vesgigative jourmalists®

Red flags
Rl flags for Frgories inelude & fife-
hilsgion imposcd by the BIl on dis-
wlimbmg cluskifled records snd
even aduty to refurn them
b thee wimie. There is no
apecific exemption for
frparters whi e e

fnenrri 10 e corrujiien of the
abude of power, Failure to comply
carriea n jadl ierm of up bo fve yean.

Heads of state bodles or their del-
egated officiuls will have ihe power
o elausify dociments nd other
recordi ai “cenlidential”, “secro”
or “bop secret”. Information not in
plvysionl formn ouni be "dicsimaied” to
prohibit disclosure.

Investigative repomtees fohd adgu-
ably And themashoes negolining
a perpetual minefleld under p sec-
tion dealing with "hostile sctivity
offences”, wivkch canry i

ofgahliations asd fofelgn govern-
sl mned evin “detalls of crimins]
Investigations®.

ingly supply Eilie information oo
intelligroos Mructunes with the sole
purpose of andermining the inegrity
ol i =

This means that el pars Al
Journaliss reporing on maiters
wuch ai the Seorplons’ inveatigation
of Sckeld or on the arms deal mald
oonceivatly be proseceted i author-
Itics decide there was an [nieniion
b e ol B Flmbe.

The "hostile activity offenos” sm-
tlon appears bo have Booa deafied
primsarily in response 1o the threat
elcgrdly posed by peivae infelligec:

£ dpTin.

of up bo 25 yewrs in jail,
These

Falil betwocn Ussir work s that of
Jrursalists e b fide resrasthen
Tha implication la that the provislons
will mpply across the board,

Lasi manth Safety and Security

If it endangers ke
“nativnal interest”,

Bl Charhes Moakila reponially
iald the BT almed e mem Istelli-
pracu gathering by “unawiborism]
entitien”. The dissemination of alleg-
edly false Informatbon by “lsdorma-
thon pedilbers™ associated with the

itdan of the Speckal Brows

which cacosipasses
nof @nly “the ser-
whvad and secungy of
the state” and the
“putsi of juslior
[and] desocray™,
buf alss enlogl-
eally lnaded values
mach s growth and
e e
Explicinly
Encluded among mas-
ters Im the sational
interest are "defence
and security plams®,
“significant palitical
and economic ﬂ'lll-

Alade ropsdt wore of particslas oob-
oerm, Moakula sald,

The Special Browss Mole repot,
compiled by the Scorplons with the
help of oulibds soaror, alleged that
thefy was fopeign support e Jasoh
Pama’s campalgn 9 win the ANC
preshilency. julnt siand-
Img enmmities on intelligene has
enndenitad the report & Wegal iniel
ligener gatherisg. Members of this
comeiites will serve on 1he ad b
oommittes Thad will prooess the BRIL

In his M&G eommentary today
Enerils motiveies for sme priveie
Innelligenen actiiiheg 1o b outlael,
writing: *0Our hiitory has demon-

o et

Kmirils wTHES el GINEFTITENL e
o Ui valiadide role of e mndis
in lereping the pebic informed and

n exposing alwoe of stale authority
where it nceurs® and that “govern-
ment’s imevest. |s cnly In preventing
whiiciaaiine of information thal Ty law
foodls L b piotocted”, Hie ormplosiand
that it weshd be a crime for staie oifl-
clals bo classify docurnents us a way of
kg, “eTATI ST O EOCTU N

The FXDs Meliasa Mlaore sald this
vk that i inoger Scieos Wi
inchided in the Bill to address prablic
wonorrns abwuk the abuose-of power smd
irformation. "On the fsce of 1§ the B
e iy b Al peTvERing pevper

esnale fublic Invedtiza
i the activithos of Yorgans of statr’,”

Zhe sald the FXI was concermed
about the "numenus clauses® grani-
ing stale edThzinls the right o clas-
iy Indorsalion am the rellancs om
appual froonisros which reveriod be
ministerial determination. “All of this
smacks of am attempi b0 elimimate

dne eritlclsm and s
1he powers of e coprutive.”

last yvar the Rational Intelligenoe
Agency Inviked the apartheid-em Fro-
iection of Infermation Act io prevent
ihe ANET reporting on & opesecret
repart handed bo avid spy boss Billy
Musictiha dharing Bdn “heses cmadl™ trial

Hut refianoe on the old Act has
Ibeen the exception rather than the
rule, periaps becasse of fis apart-
ikl pedigres amd eoncerns that it
woriild not s constinetional mis-
S, Tha parer Bill, B enactid, is Wty

thoms with Inser

suich quatme.
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Forum to fight for blacks-only media body

Steering committee
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a1 g at Polok call for a ot

ge of guard, Fhaicgiaph: Lina Skinner

The dark side of the

Second Transition

Is the decision to dishand the Scorpions just petty revenge?

Contretemnps

his diewision to make a substisution

thaml bo imagine a cormopd polioe chiel

— wias the mone sgmifcans et effectively [nvestigaied in the
1% mrmyplified] the: call for charge. The | fuiure, The fmpect on policing ongas-
Pl aof the AT game held S ] erime may e Beavilly detrisental
\ theey peiesl the ot problem for the “new” ANC
for & trasatier of povwer, Yol it i the i# that, whille it I coralnly e tha
mume pamrty (o oiffice, woad mamy of Ehe fihe South African eloctoral sysiem
pedicios will Fesnaln the same, Bt poo- | 18 Based o6 political partios who win
nrth Afries hes entered & e miter greatly Inpolitics, snd it lsa | asd thereby comtrol The sests in Pars
period that can bochamdter- | vory deflnie changing of the geand. Harmem, they do i also o the hasks
Isexl s 8 “Socoed Transition”, | Comgetitive Istrapany democracy | of 8 mandate that is ghen to them
It Inchs the orand narmative |5 & feature of modern demsccracy by e electorate af election time in
oof e et s thies irieemis- tBsat s scamtily mndorsingd of Meas- | fesponse 10 4 ey manifesn,
ool spotlight is not as infense. ured by analysts and scholars alike. o ihe questhon to which the ANC
Therr are puditical, imstilutiomal aml [ may have a dempaadr, b will havr s prrerchbe a8 v e
ronstituiional moplications tothis = amed this is the part of the Secomd nespaonss to the country is: given

Swcoiud Trasn#thon. Most obndously,
there: is & political transfer of power
taking plaos withsin the ANC, For

Transigion whwmse ot o an
s mvneh. & cause ST oML &S A
moment of opportunity,

hat in 7004 thery was oo manifisto
[prorkee: Lo diissodve the Soorplons
— [ et e comlrary — wher is the

e for whiom & rotstion of power is The ANC s gty ks seckdng oo misnlane for dolsg sn now?

a preveqaiiite for densocratic health, rilakm authocity asd contnd aver Im the absepoe of & persusive

ks ey o sy ok peovide seeoour. | e "ANC | grvernment”, Thes is amvwer, we will all be entiibed 1o
For dishand lberals it will not be the macro-story. And, indolng so. it | conclode 1hat the decision b the

cwaigh: B MRatkon of (MFAEF B
msive: Ehan a changing of the person-
rucd L Lo, Reatbeer, B prarais that
different political party takes over. Bt
stichy tranmfirs of forver on s Tk of
e ] Ty edections have tonded b
b it bcena s e e i iy s
of posicoloal Afries. Cordies of the

I Intresduciag & hevel of instRutions]
uncertabnty that could yet creste
demacratic vulierabililty amd owen s
constitwiional orists.

T cxasaplos cone 1o miid,
wisich are Hkely to have very differ.
e Arafoctories. The o b e dissc-
Tutiem of the Scorplons, The other ls

ennsoqueses af 1he nead for petry
political revenge and nothing osore.
Vet addiiousing the Soath Afri-
can National Ednors” Foram last
wovkeud, hewly choctod ANC depity
president Kgalemna Motlanihe stated
Ak, in ¥he light of the govermment's
elevinrsd mandmic, ihere could and

s ooourring in Eeriya s comenon, e e of & Media Appeals Tribunal | woukd be no changes of policy drs-
whuntever the clacthon reult s its it b adey the subdert of a Polo- rtg Prosms thee Pololowans conferono:.
kwane resslution, I theis potemtial gap glides

S, foof [iesgresaive desnooTits, the
chsange in power within the AMClsa
wishoniiie s Ul the cofiplacent fut
Imfo which those with political power
van sk i abian b puiovoniod by
micans other than election.

As pinibnesd political sciemtisg

Bt wre el iRl Pesponmes 1o
the turmodl of the ssocession bat-
e, The “new™ ANC — thi lsadow
Fovernment-in-watiing - believes
1 B dhl ok da things
“right® = as the new ANC tressurer
Marhows Phca st 6, tellingly. on

President Thab Bitekl, with s no
lles imtriguing anmouncement in his
Saate o b Mlathon apecch & woek
apn that there will be an “iniemciion™
writh Paraition om the Seorpions
Bepisiation. That soundds fo me likea
et for & very storeling oontbest of
sirengity

Adlam Habils has argned in the past. | these pages o fortnigh sgo. hetween the fwn cenires of
plitical uncertalsty b the esence What he mesnl was that i did ol | power, and a lest of whether Parlis-
of demoersey, with two distiset o things the “ANC way™ i permit- | mend s i peoover [t fole de odore
formns: institutional and substantive. | ted no fudge; 1§ & not allow itseli wedll as s rondson e,

Instiienional cepiainty is desbrabd i e ks d T “prosrss man- Menmwhile, the hall-haked ks
becamse it establishes the nales of agrement” by the ANC leadership. of the Media Tribunal will surely be
the gaser, Tshatantive sncerainty | Instesd, it ran snoand likes bullin | dnoppenl. Usdiler with (e Seorpioes,
about the outcome of the game & achina shop, behaving lke, well a ithe political imperative will swifily
dewirahile hovause "9 koeja politl- Triiich of “umoichalles™ — which e i e ibesine for Foveripe rooados
clams on thelr toes and makes them was fiz original brasding. and the new dispensation comes io

rrsprinslve T he citisemn”,
How does this framework help us

umsderitand South Afirica’s “Secoed

Transition™ Poliok ]l ey oy

Perm B it gy tha rice, Testesd
«of peformn and peflsement., retaining
thiee e virtme-of Ehe moded, it will be

be rermemibened for mam Chings,
degeending o wh yos see snd from
which vastage poinl you surveyed ihe
B, S for soime e yries of Lathu

dhestrrod, Thee habw will b theown
ol with the batlwaler, Wit goes, it

The hand-rotating signal

appreciate which Sgits ane worth lav-
g anad which oughvt bo be sbandoned.
I it i b oo its meril over the
incumbet president, whoss cantans.
o intransigenoe began in recent
VA L ETWTHIPREE TNy whene
omce There haed been stability, the new
A

Mahinnd Wl willl resonate loudiest. U'flﬂﬂﬂj'ﬂ'fﬂlﬁdfhgﬁtﬂs sensibie judgement if it is to persuade

an-,ﬂg-hml-huhq-l:ldd “'H.\itl'll.'!l‘fl.lrl.."iig['lir]:,'.z.nl s Lt (e Byt Trmimadthon will

many of the - mimicking result in a measure of institutional

that o the football coach indicnisg. | SEStUITE 0k l’ﬂlﬂk\‘-"lﬂl‘ cotnpomara el bo 1 first. 51
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Readers’ forum
The wrong page
forthe media

am shocked o lkearn from

prepabilication eensorship through
Khe Pilms and Publications Boand,
Erart hiadl o hiach dhirs b respoct of
DERSPAPETS.|

The anfument has now namoewed
oo the progosition that prist & abus-
ng modia freedom to infrisge rights
of dignity, privacy and cuality. Bt

“Ademocracy of untouchs- the exrts e e appropriste ami
bles™ [ Febwamry 8) thai Tosss propery qualifled place towelgh
coigncillor Robert Nioana was thesse righta. Defiarmation Law exists uy
Ievolved Im drufileg the ANC's pro- | Resebve conflicts betwees froe spesch
poaal for a print medin tribomal. and dignity, which encompasses.

T veery act o ks v in cirntition s persaality,
writhng policy for the naling party (i 1t b8 Enetiee b sy, & Nkuna
“a deployed cadee™) s s dioes, that “almeost overnight the
when bt s supposod 10 bo an impas- mothon of pahlic Intenost has bots
thal member of & Chapier 9 constins- elevaied abewe other rights®. Truth
thona] by wwoarm o free speech and and putilic beneflt have always been
liuligenilonce Eroim paoment. | adofrnos 0 defamation cases and
dlon't mceep that he can be “deploved™ | owr courts have astutely developed
I b “persomal capecity™ and el the law of defamation under the
taneoisly masnain gn approprissely | Constitution. The Health Minkster

detacked state-of mind as & oouncillor.
i wiork for the nuling party s all

of loasa’s constitetional mandate or
the misapplicazion of that mandsic.
1f an lensa evumeillor cennot see

the explicilly defined constitutional

Feaia's tamding b achmnod &n
upere | tethinal propoeition.

He naka: “Shoulde’t the print
it Rkt 8 pagn Froen e Bioad-

& licence are roguined b frakure
diverse vodors snd views, and
fiodloew fairmests nabes in the inlerests
of deerrtacy amd plaralim. That B
the constitetional fustification for
regulation. Now that we anc digiths-
Iegz, frequency will be bess seater,
anid Nkuma should be agplying his
k] S0 diimindsding negulation in
rrmtensting — not intn it
for print. where there is no constifu-
Vicmal v practical fuslification!
Thils has Bewan podnted oul before,
whem the ANC rebesed the Septem-
Bt verlon of s new modia proqs-
als. Andd the ANC |n fact stopped
citbog diversity as a jastification for
the hodia Appeats Tribusal aftes
s Enitial, ofien near-oomi=

mever sued the Sunchy TTmes fior
defamation. She never denied the
truth af jis reparia She did s owa
wue for damages. She had no case.
Judge Mohamened Jaay wak mol
“mwernight” Isventing the notkon ef
publie interest when he raled that it
e relevant in this case, while cau-
Horing against invasien of privacy.

Nor s defamation action the
oaly mechaniim in place. Injuria.
whetber chvil or criminal, s svnll-
able. Aned as for equality, we alnesdy
e meoddia iritrunals: the teo prond-
whoma of The Eipaality Act of 2000,
which deal with pulilication, tum
Shese quick-fix courts into arbison
of & hopelessly diluted version of
hate speech — which now amoants
i Hinle e Asam Enjuria.

‘But the systemnatic crosion of
free speech under Acts Hie these
i ot emoargh for the ANC. T is not
enoagh that the Supreme Court of
Appeal decided that politicians do
ol have tnascrifion their personal-
ity righvis whem entering public life,
Brrt that (Bseyy s have 1o be mone
rrallsrnt tsan privale cilieens,

The ANC wants towribe the Print
Cldde of Comduct 1o give Mamo Tsha-
Exlala-Mslmang & case, and Tony
Vengrn acase, and Jsoob Fuma all
Eha coses b mrighl ever oo, Mo
ot thie ende will follow the Dl
M pofu doctrine: the SABC CEO
claizrm p conatilutional Tasis (lignity)
for srvoiling disrespectiul sorie.

As im brosdoasting. the ANC
WEATIES B0 st sl 10 | gacnr e e
dies, 1 take the place of the courts.
v sketehes a scenarko in which the
watetney complaints Tody’s imde-

pendence will be secared, snd
o sugggests 1B Ariltminal
winiled take canniplainls
froam the public, as in
bruadcuting. But the
[porer 80 kadge oom-
plaints will be widened
o govermment 6 ks
W= e 1 ook 1
ANC to amend the
original Film and Pabli-
eatkons Act off 1894, A
us for & partiamentary



BUSINESS DAY, 6 MARCH 2008

portraved in local media

ANC head of communications does not find Madam & Eve funny and highlights how race is

When media’s sense of humour is no laughing matter

Thom Mclachlan
Mext spertent
I T 15 not only what s written

about  South  Africans  in

newspapers, but also how
they are depicted in cartoons that
gets up politiclans’ noses.

lalw Alrican Natlonal
o M wd of commu-
JI|C'|IIhI\‘-J(‘“u‘]]ll:ll’lt‘h’lmh’!d a
partial humour drought this week
when it came to popular caroon
strip Madam & Eve for depicting
Eve as a domestic worker who will
always fill that role.
enjoy the comic strip — bt
= forever be a domestic
worker?” Duarte asked ata Maill &
Guardian critical thinking form
held on Tuesd.

The fact that someons would
care about a fictitous,
dimensional character so much
as 1o make such a statement like
this is surprising, even 1o its co-

workers are aro
going 1o be "
change in the near future because
of the economic realities we face

reaction  shows

Schache
while Eve could be seen just
as a dom worker, she ean

also be seen as an keonic fgure
representing & shortfall  in
government’s delivery of services
and job opportunities 1w the
poorest of its followers.

In reality of course she is just a
two-dimensional character.

Duarte’s comments seen in
CONLEXE WeTe meant 1o i
her perspective on the wary
porrayed in the South African
media. But last ye i
involving former  hea
Presidency in the ANC Sn
Ngonyama's outrage at the way
ANC president Jacob Zuma has
1 portrayed in cartoons in the
1y Times — with a shower
grafied on the top of his head,
f..||..mn,, his comments that he
takes a shower after sex which s a
measure  against
— indicated  a
somewhat more defensive stance

ernment.

Moments later  Ngonyama
announced the ANC's intentions
1o set upa media tribunal

Madam & Eve are

Proudly South African, but

[n.ﬁighlmminionc\limrall the “There is a belief that some

(Ionr\ is an indication that (hom
uneasy feeling towards the

the
areuntouchable,” Khumalo sa
s

5
cII«:omlnrl on lh(‘ pant of public

n
“Those such as (Minister in

there has been no scenario where

a s ic,” § s
referring to the legal claims by
anybody has candidly said = i

can '\ a
papers had been served on the dan Reynolds, meanwhile says,

things that we ruuld not write
about.

s, Madam & Eve.

with our newfound freedom and
obviously this ks upserning people,
but we're not in any danger of
losing satire in the media.”

“In SA the level 10 which we
stick the knife In — from a satir-
Ical perspective — Is relatively
mild, co
Americ

in!»_ it e

e ns we are doing
our jobs properly

he says.

Schacher] believes there is no
need to worry until editors
getting calls o “get rd” of
troublemakers,

“When organs of state ane
used to silence  people by

are  character
taking place, to attack (hc car-
toonist is not cormect. It is, after
all, an editorial decision to run a
cartoon or illustration.”
think our editors have
proven to be pretty resilient so
far” he says.
The ANC's talk of setting up a
media tribunal to report o Par-
liament had the media ques-
tioning the ruling party’s agenda.
Should there, in fact, be an ulte-
i avour of a gagped
s and satirists

media, we might become so self-
aware that carteonists will
; used

sch  University
n Lizetie Rabe.

-l figures should know
are and that if they are

scrutiny and cartoonists
| n:plr.wmalinu

provides sufficient support

m
for the media and this should be

turn when establis
cartoon s promot

ing whether a
hate speech

or ifit is defamatory.

Press Council ambudsman
loe Thioloe says the constitution
allows for [m-xlum of ex

“1 do have | respect for those
power and for the ruling party
and what it has accomplished.
But each day 1 have o divorce
myself from cenain myths and
look at scenarios objectively
says Reynolds.
Each

we are oul there
bringing attention 1o what is seen
administrative arrogance —
the government in power is
always doing what ks right —
each days we poke holes in that
notion while they question who
we are to do that. It

cycle,” he says.

_%
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ANC resolution on the MAT

52nd ANC Polokwane Conference Resolution on Communications and the Battle of Ideas
ON THE ESTABLISHMENT OF A MEDIA APPEALS TRIBUNAL (MAT)

Conference adopts the recommendation of the Policy conference that the establishment of a
MAT be investigated. It accordingly endorses that such investigation be directed at examining
the principle of a MAT and the associated modalities for implementation. Conference notes that
the creation of a MAT would strengthen, complement and support the current self-regulatory
institutions (Press Ombudsman/Press Council) in the public interest.

This discourse on the need for a MAT should be located within a proper context. It has to be
understood as an initiative to strengthen the human rights culture embodied in the principles
of our constitution (Constitution Act of 1996) and an effort to guarantee the equal enjoyment of
human rights by all citizens.

It particularly relates to the balancing of human rights in line with section 36 of the
Constitution of the Republic. This especially relates to the need to balance the right to freedom
of expression, freedom of the media, with the right to equality, to privacy and human dignity
for all.

The investigation should consider the desirability that such a MAT be a statutory institution,
established through an open, public and transparent process, and be made accountable to
Parliament. The investigation should further consider the mandate of the Tribunal and its
powers to adjudicate over matters or complaints expressed by citizens against print media, in
terms of decisions and rulings made by the existing self-regulatory institutions, in the same way
as it happens in the case of broadcasting through the Complaints and Compliance Committee

of ICASA.

The investigation should further consider remedial measures which will safeguard and promote
the human rights of all South Africans.

The Media and other stakeholders, including civil society, shall be consulted to ensure that
the process is open, transparent and public. Parliament will be charged with this mandate
to establish this MAT, in order to guarantee the principle independence, transparency,
accountability and fairness.
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