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Pamela Stein is a partner at Webber 
Wentzel Bowens . Her areas of expertise 
include all aspects of media law, defamation, 
privacy and information law, internet 
law,telecommunications and broadcasting 
regulatory law, constitutional and 
administrative law.  Her clients include a cross 
section of publications and broadcasters. Pamela 
has been named a leader in her field in the 
Chambers Global Guide  2008 , an independent 
listing of the top lawyers in 175 countries.
Pamela regularly writes on legal issues affecting 
the media and is the co-author of A Practical 
Guide to Media Law which will be available next 
year.  Pamela also practices employment law , 
and has been appointed an acting judge of the 
Labour Court on a number of occasions.
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Richard Calland is associate professor in public 
law at the University of Cape Town and director 
of its Democratic Governance & Rights Unit. He 
is also Executive Director of the Open Democracy 
Advice Centre. Calland is a political columnist for 
the Mail and Guardian newspaper; His last book, 
Anatomy of South Africa: Who has the Power?, 
was published in late 2006.
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Henry Jeffreys is a well-known and respected South 
African journalist with extensive experience both 
locally and abroad having served Beeld and 
Die Burger newspapers for many years and various 
international publications including the
 Sacramento Bee. 
 
He has served in various capacities in civil society 
as an Executive Director at the Urban Foundation 
and National Business Initiative (NBI), as a Trustee 
at the National Peace Accord Trust, as Executive 
Director at the Funda Centre and numerous others. 
He was elected Founding Chairman of the South 
African National Editor’s Forum in 2003.
 
Henry holds a Post Graduate Diploma in Public 
Policy and Development Administration (awarded 
with distinction) from WITS University in 1994 
and a Master Consultant Certificate in Business 
retention and expansion from Business Retention 
and Expansion International, Alberquerqie, New 
Mexico (USA) awarded in 1997. He is and is a 
Qualified Local Economic Development Facilitator 
of the National Business Initiative (NBI).
 
He has been awarded numerous scholarships 
and awards in the United Kingdom and United 
States during his extensive career as a journalist, 
most recently as a Nieman Fellow at Harvard 
University in 2005.
 
Henry is currently the Editor of Die Burger and 
Deputy Chair of SANEF (South African National 
Editor’s Forum).
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Na´eem Jeenah is the Director of Operations at 
the Freedom of  Expression Institute, an NGO 
which focuses on questions of censorship and 
free expression. He is currently pursuing a PhD 
in Political Studies and is a well-known activist 
on issues of international solidarity and socio-
economic justice. Na´eem is also an author, 
journalist and community leader. Na´eem is often 
interviewed by various media on issues related 
to freedom of expression, Islam or the Muslim 
world, South African politics, the Middle East, 
Islamic Feminisms and various other issues that 
are his areas of research. He writes for a number 
of publications and reports for a network of radio 
stations in the US.
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Mr Jody Kollapen is the Chairperson of the South 
African Human Rights Commission (SAHRC), 
a constitutional body set up in terms of Chapter 
9 the South African Constitution to protect and 
promote human rights. He was appointed by 
President Mandela on the recommendation of 
Parliament and reappointed for a second term by 
President Mbeki.
 
He has a B.Proc degree and LLB degree from Wits.
 
He practised law in Pretoria, South Africa from 
1981 to 1992 focussing on public interest law and 
during this period he represented a number of 
persons prosecuted in terms of apartheid laws. 
He joined Lawyers for Human Rights, a leading 
human rights NGO in 1992 and served, as its 
National Director from 1994 until 1995.
 
He was requested by President Mandela to be part 
of a panel entrusted with the task of interviewing 
and making recommendations on persons to be 
appointed to the Truth and Reconciliation 
Commission. 
 
He is presently chairperson of the Equality Review 
Committee, serves on the boards of various human 
rights bodies (including the Human Rights Foun-
dation and Legal Resources Centre) and lectures 
and publishes widely.

jody Kollapen
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Raenette Taljaard is the director of The Helen 
Suzman Foundation. Taljaard, a former DA MP, 
served as Shadow Minister of Finance from 2002 
and was a member of the Portfolio Committee 
on Finance. She also served on numerous 
other parliamentary committees, including the 
Standing Committee on Public Accounts during 
the arms deal investigation.  

Taljaard lectures part-time at the University 
of the Witwatersrand’s School of Public and 
Development Management and locally and 
abroad on the regulation of private military and 
security companies.

Taljaard is a Yale World Fellow, a Fellow of the 
Emerging Leaders Programme of the Centre for 
Leadership and Public Values (UCT’s Graduate 
School of Business and Duke University), 
a Young Global Leader of the World Economic 
Forum, and an ALI Fellow of the Aspen 
Institute.

Taljaard holds a BA in Law, RAU (University 
of Johannesburg), a BA (Hons) in Political 
Science, cum laude, RAU (University of 
Johannesburg), an MA in Political Science, cum 
laude, RAU (University of Johannesburg) and 
an MSc in Public Administration and Public 
Policy, cum laude, London School of Economics 
and Political Science.

Taljaard publishes widely. 
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T
he Fourth Estate’s freedom requires eternal vigilance. The previous year – 2007 – 
has become etched in the South African memory as the year the media confronted 
various challenges and obstacles. These ranged from the controversial Film and 
Publications Amendment Bill to the litigation about the Sunday Times’ coverage of 

the Minister of Health and its aftermath which included some concerning developments with 
respect to the freedom of the press.
 
These developments included the prospect of an arrest of the Editor of the Sunday Times 
and/or senior journalists, the statements published by key civil servants after a court 
order clearly and carefully sought to balance the Minister of Health's right to privacy and 
the public interest raising questions about their respect for the judiciary and the threat 
of government’s advertising revenue being withdrawn from the Sunday Times raised by 
the Minister in the Presidency, Essop Pahad. All these events increased the volume on 
the prospect of a new statutory regulatory body to be created – a Media Appeals Tribunal 
(MAT). This flurry of activity also sparked more debates when Koni Media launched a bid 
for then Johncom Ltd. (now Avusa Ltd).

Introduction
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The ANC’s 52nd Conference in Polokwane adopted a strongly-worded resolution on 
‘Communications and the Battle of Ideas’ which called for such a MAT to be created. 
After meetings with SANEF in 2008 it seems the immediacy of an MAT being established 
is no longer of such a high priority but the debate about media freedom, competition, 
ownership, censorship and indeed the establishment of a party newspaper for the ANC have 
not died down.
 
Whilst the Media Appeals Tribunal – irrespective of the legal configuration which such a 
form of more rigid regulation may take – might not be established, various debates about the 
freedom of the press continue to rage and new statutes and draft legislation, including the 
new Protection of Information Bill and remaining enactment of the Films and publications 
Amendment Bill will continue to raise the spectre of possible interference with the freedom 
of the press.
 
Whilst 2007 may have been a particularly daunting year for press freedom in South Africa it 
seems clear that it remains a precious arena of our democracy worthy of protecting. Whilst 
the Fourth Estate may be imperfect, and never seeks to claim otherwise, efforts to bridle it 
will equally be deeply undemocratic and flawed.
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Chairperson

W 
We are happy to launch this 
year’s series of roundtables 
with a very important 
topic: media freedom – the 

regulation, or the possible future regulation, 
of the media, and the prospects of a media 
tribunal, and the various debates inherent 
in a self-regulated industry, or a potentially 
regulated industry. Whether that takes 
the form of a media tribunal or a different 
kind of institutional structure still remains 
to be seen, and it is still the subject of 
considerable and brisk discussion.

The past year has been a challenging one 
for the South African media. We have seen 
various legislative moves, including the 
Film and Publications Amendment Bill, 
that have raised concern in the journalistic 
community. We have seen issues emerge 
around the Ministry of Health and the 
Minister of Health, related to the right to 
dignity and the public interest. and how 
these competing issues are to be measured. 
Issues of media ownership have emerged.

So there have been a number of flashpoints 
where various issues of media freedom have 
not only grabbed headlines, but certainly 
grabbed the attention of those of us in civil 
society, and in the halls of Parliament and 
academia, and even in the legal fraternity, 
who watch these matters very closely. I 

have assembled an esteemed panel of South 
Africans who have very clear views on 
many of them. We have Na’eem Jeenah of 
the Freedom of Expression Institute; Jody 
Kollapen, the Chair of the Human Rights 
Commission; Pamela Stein, who is a Senior 
Partner at Webber Wentzel Bowens and 
practises media law; Richard Calland from 
IDASA [Institute for Democracy in South 
Africa]; and Henry Jeffreys, Editor of Die 
Burger and Vice-Chair of SANEF [South 
African National Editors Forum]. I look 
forward to a very robust discussion. 

10

“The past year has been 
a challenging one for the 
South African media. 
We have seen various 
legislative moves, including 
the Film and Publications 
Amendment Bill, that 
have raised concern in the 
journalistic community.” 
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“So there have been a number of flashpoints where 
various issues of media freedom have not only grabbed 
headlines, but certainly grabbed the attention of those 
of us in civil society, and in the halls of Parliament and 
academia, and even in the legal fraternity, who watch 
these matters very closely.” 
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Na'eem jeenah

“It would be difficult to 
say that we should have 
a completely unregulated 
media. I’m not sure that 
too many people would 
agree to that. ”

I 
Let me start by saying that I think 
all forms of regulation of the media 
are shackles, so whatever kind of 
regulation we’re talking about, 

there will be shackling in the media. The 
question is whether these shackles are 
acceptable, desirable, useful, necessary. 
It would be difficult to say that we should 
have a completely unregulated media. I’m 
not sure that too many people would agree 
to that. I think that the need for regulation 
would fall unto two broad categories. 
One is that we need regulation in order 
to protect the professional integrity of 
individual journalists, individual media, as 
well as of the journalistic profession itself. 
Secondly, we need regulation to protect the 
public from excesses that the media could 
engage in. Some of this might sound a bit 
provocative, but I hope you’ll see where I’m 
coming from.

In talking about media regulation, we need 
to divide the media in two. We need to talk 
about the electronic media and the print 
media separately, because the electronic 
media are based on a restricted resource. 
Frequencies, for example, are a restricted 
resource. They’re not endlessly available, 
and hence they need to be allocated in some 
kind of way, so some kind of regulation is 
necessary. Furthermore, in terms of the 
electronic media, regulation is necessary in 
order to ensure diversity, which is extremely 
important. In South Africa, the electronic 

media are already regulated through ICASA 
[Independent Communications Authority 
of South Africa]. We might ask whether 
this regulation actually works in terms of 
the objectives I’ve mentioned. Is ICASA 
independent, particularly from government? 
We believe that it is not completely inde-
pendent, particularly from the Minister of 
Communications. And of course the biggest 
media house in South Africa is the SABC, 
and so the question arises about whether 
the public broadcaster is itself independent 
– and here I think of two areas of indepen-
dence: from government, but, secondly, from 
commercial interests. When you have a 
public broadcaster which derives 80% of its 
funding from advertising, and only 2% from 
the government, then the question of its 
independence is very relevant.

If we talk about the print media, the 
regulation is different. We do not have an 
ICASA-type body, as there isn’t a ques-
tion of limited resources. The print media 
are self-regulatory. So you have the Press 
Council, the press ombudsman, who fulfils 
those responsibilities of providing some form 
of regulation, as well as the fact that many 
print media houses have their own in-house 
ombudsman. This is, of course, also the case 
for all other media. There is, in a sense, 
oversight by the courts. If you feel that 
you’ve been defamed by a particular article 
in a newspaper you are entitled to go to 
court. Of course, the newspaper might come 
to the FXI [Freedom of Expression Institute] 
for assistance and support, and we’ll prob-

12



ably give it. In South Africa today it’s quite 
difficult to win a defamation case in court. 
That being said, our Minister of Finance won 
an interdict last week without the defama-
tion case even coming to court yet, but that’s 
another matter.

 We believe that these forms of regulation 
are sufficient as far as the print media 
are concerned. Certainly there have been 
a number of criticisms over the past year 
or so about print media, particularly from 
politicians. Whether those criticisms might 
be valid or not, the regulation that exists is, 
we believe, sufficient to keep the print media 
doing what it is supposed to be doing.

A word that is often used in the discourse on 
media and media freedom is “responsibility”. 
Many of us have a kind of knee-jerk reaction 
when the notion of responsible media is 
raised, and I can very well understand why. 
But there is a bit of a difference if you hear 
the term “responsible media” from someone 
like Essop Pahad, or if you hear it from 
someone from a social movement in Orange 
Farm in Johannesburg. I raise the issue of 
responsible media partly because the term 
has often been used in the past year or so 
in order to suggest that greater regulation 
of the print media, in particular, is neces-

sary. It is the kind of term that’s been used 
in the discussions on the Film and Publica-
tions Amendment Bill, which sought, in its 
first version, to subject all media, including 
the print media, to prepublication censor-
ship – because we can’t allow our media to 
expose our children to pornography. They 
are irresponsible in doing so, they need to 
be regulated, hence even to the extent of 
prepublication censorship. So we need to 
think about the notion of irresponsible media 
very carefully.

Let me end with the point that when I said 
I think that the self-regulatory mechanisms 
that exist for the print media are sufficient, 
I was referring specifically to regulation in 
terms of content. There’s another aspect of 
regulation which we in the FXI believe is 
necessary, and that is some form of regula-
tion in terms of ownership. We believe that 
freedom of expression is not served by the 
vast majority of the print media in South 
Africa being owned by three media houses. 
Diversity, which is an important ingredi-
ent of freedom of expression, is not served 
by such a monopolistic media environment. 
Certainly the MDDA [Media Development 
and Diversity Agency] can play a role in as-
sisting with diversification, but that hasn’t 
been entirely successful thus far.
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I 
t’s important that we have this 
discussion, because we should 
recognise that the media  often 
shape the public agenda, and 

not necessarily in the public interest – 
sometimes in the interest of a medium, or 
sometimes in the interest of a section of 
the public, or sometimes in the interest of 
the shareholders. It’s important to place 
that on the agenda [as a reason] why we 
need to have media that are accountable. 
I’m not speaking of legal accountability, 
I’m speaking of the accountability that 
former Chief Justice Ismail Mahomed 
referred to when he said that we are all 
bound by the constitutional contract, which 
presupposes some fidelity and loyalty to 
the Constitution, and the question we 
must ask is how the media construct their 
relationship with the Constitution, and 
how the industry discharges, in a sense, 
that portion of the constitutional contract 
it’s bound by.

Secondly, I think it’s evident in South 
Africa today that almost on a daily basis 
we deal with the contestation of rights, 
whether we’re talking about the right of 
association versus the right of equality, 
in the context of the Forum for Black 
Journalists, or whether we’re talking 
about the right of a Jehovah’s Witness 
parent to religion and the child’s right 
to have a blood transfusion. The idea 

of contestation is not a bad one. The 
Constitution provides, in a sense, the 
rules and balances for that contestation. 
So I am a bit concerned that we see this 
current debate as a sinister attempt by the 
ruling party to clamp down on the media. 
In the absence of any evidence, I think we 
should proceed to have this debate in the 
same way as we have other debates about 
the contestation of ideas, and how human 
rights come into contact with each other. 
We find solutions. So what we should 
talk about is the balancing of rights. The 
problem, often, is that everybody has their 
favourite right, and they want to defend 
that right at the expense of other rights. 
So religious communities, on Section 32 of 
the Constitution, say religious communities 
have the right to organise and establish 
their own associations, but they ignore 
Section 9 of the Constitution when they 
say, as religious communities, they think 
gays and lesbians should be consigned 
to hell. I don’t think we have the luxury 
of making those choices, in terms of the 
Constitution. As Ismail Mahomed said, 
this is a constitutional contract, and we’ll 
obviously have to navigate ourselves 
through it.

Clearly the media rely on Section 16, 
media freedom, freedom of expression, 
and I think that’s important. But I think, 
in the context of South Africa, human 

“It’s important that we 
have this discussion, 
because we should 
recognise that the media  
often shape the public 
agenda, and not necessarily 
in the public interest. ”

jody Kollapen



15

Jo
dy

 K
ol

la
pe

ndignity, equality, are just as important, 
and those are not just constitutional rights, 
they are constitutional values. They are 
found in Section 1 of the Constitution, 
that the Republic of South Africa is 
founded in the following values: human 
dignity, achievement of equality, and 
the advancement of human rights and 
freedoms. One of the problems is that we 
sometimes seek to elevate media freedom 
above those values. Justice Kriegler, in the 
e-TV versus Mamabolo judgment, said that 
in South Africa freedom of the media or 
freedom of expression is not a pre-eminent 
right, and we have to debate how it relates 
to other rights of equality and human 
dignity. And I think we have to look at the 
ANC’s resolution, the idea of the media 
tribunal, in that context. I have looked 
at the resolution. I’m not in favour of the 
media tribunal, but I think we must look 
at two aspects of that resolution honestly 
and openly. The one is to strengthen the 
human-rights culture embodied in the 
principles of our Constitution, and I think 
few can argue with that. The second is 
what it calls the balancing of human rights 
in line with Section 36 of the Constitution, 
and they say this especially relates to the 
need to balance the right to freedom of 
expression – freedom of the media – with 
the rights to equality, privacy and human 
dignity. I don’t think that’s constitutionally 
objectionable. I think the mechanism 

that they propose to balance them may 
be a problem, but we need to ask whether 
currently that balance exists. While we can 
reject the idea of a tribunal, we need to ask 
whether current mechanisms to deal with 
these issues are sufficient and adequate. 

I want to suggest that, perhaps, if we’re 
arguing that self-regulation is the way to 
go, we need to be quite honest about the 
shortcomings in the current self-regulation 
system, rather than simply saying, ”There’s 
a wolf at the door, and let’s concentrate on 
getting rid of the wolf” – while not looking 
at our own house.

I think  two aspects of the code are perhaps 
in need of review. The one is that the code 
focuses quite exclusively on Section 16 of 
the Constitution. It then proceeds to deal 
with discrimination and hate speech, and 
clearly makes provision that the press 
should avoid discriminatory or derogatory 
references to race or colour, but it doesn’t 
speak about human dignity, equality or 
privacy. You might ask, why the selective 
focus on race and hate speech, important 
as they are in the context of current South 
Africa, and in the context of history? There 
may be an argument that the courts should 
be revisited to ask, in advancing the role 
of the media, whether regard should not 
be had, in a sense, to the values and the 
intelligence of a society based on equality 
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and human dignity. I would hope that 
the media wouldn’t want to reject such 
an argument outright, that they’d want, 
perhaps, to engage in a discussion on 
whether indeed the issues of equality and 
human dignity should not also form part 
of the press code, in the same way as non-
discrimination and hate speech do. I’m not 
in a position to understand the selection 
of discrimination and hate speech, and the 
rejection of other values and other rights. 
Maybe someone can explain it.

I think the second feature is the issue 
of whether the code would benefit from 
being located within the values. I think 
it’s useful that it starts with Section 16, 
but then I think it would benefit from a 
discussion about locating it within the 
broader value system underpinning the 
entire architecture of the Constitution.

Thirdly, I think we should ask whether the 
role of the ombud should purely be reactive, 
acting on complaints, or whether we should 
give the ombud a proactive mandate on his 
or her own initiative to investigate matters. 
If the Human Rights Commission had to 
rely exclusively on the complaints industry, 
we would be driven by the complaints we 
receive from people who are well resourced 
and educated, and lose out on a major 
portion of the fault lines in our society. So 
giving the press ombud a proactive role 

would be useful, because I think we need 
to improve efficiency, and the mandate and 
the broad architectural values within which 
the press ombud’s going to work. Not to 
refute the argument of a tribunal – that’s 
the wrong reason – but to ensure that if we 
are serious about self-regulation, then it 
cannot simply be a slogan, it must be real 
and substantive. On paper, yes, citizens 
have the right to go to court, but we all 
know that very few citizens can afford to 
go to court. The Legal Aid Board doesn’t 
support civil litigation in general terms, and 
it costs and arm and a leg to go to court. So 
courts are important in terms of developing 
a jurisprudence, but, with respect, they’re 
not really accessible to ordinary citizens. 
Media houses have much easier access 
to court than ordinary citizens. In the 
imbalance of power in South Africa we need 
to be serious about using this opportunity 
that has been gazetted by this resolution to 
reflect on the press ombud, and how we can 
improve those mechanisms. It serves a very 
useful end in itself that we see the media, 
as an important institution in society, as 
being bound by the constitutional contract, 
perhaps not in legal terms, but certainly 
in moral and ethical terms. The media also 
have a duty to advance the values of this 
Constitution.  As I read the press code, 
there are major gaps with regard to, in a 
sense, facility between the code and the 
values in this Constitution. I think there’s a 
space to cross. 
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I
’m going to bring a very lawyerly 
approach to this, unfortunately, but I 
want to start by saying that one can’t 
say that the media are not properly 

regulated at the moment. As a lawyer I deal 
with media houses every day, and there are 
numerous statutes which prohibit reporting 
on various matters. There is, high up there 
in the mind of editors all the time, the law 
of defamation – the requirements that 
facts have to be true, that they have to be 
in the public interest. There’s a very high 
awareness among editors of the right to 
privacy and when privacy can be invaded, 
when it’s justified. I deal with sub-editors 
on a daily basis in checking stories, and I 
can tell you right now that there is total 
regard to all those laws, and they want to 
stay within them. There’s not a decision to be 
reckless, and publish and be damned. That’s 
my first point. We’re not in a vacuum at the 
moment. There are a lot of laws out there. 
There’s a lot of common law out there, and in 
my experience the press is highly aware of it.

The next thing that I want to raise is this 
body that the ANC has proposed. What 
exactly is it? What is it going to do? What 
are its powers? I have only managed to come 
up with how it’s being described in the press 
as a statutory media tribunal accountable 
to Parliament, but that’s nonsensical. 
No tribunal can ever be accountable to 
Parliament. I mean, ICASA reports to 

Parliament, but ICASA is not accountable to 
Parliament. A tribunal is, by its very nature, 
an independent entity, so it could never be 
accountable to Parliament ... [intervention by 
unidentified speaker: It is under Section 9 of 
the Constitution] ... But accountable in what 
way? Well, that we need to discuss.

 Are the decisions of the tribunal 
accountable? Must the tribunal decision-
makers come before Parliament and explain 
their decisions? Is it accountable in that 
sense? Mention has been made of the 
Broadcasting Complaints Commission. That 
tribunal’s decisions are not accountable to 
Parliament. Maybe the body as a whole 
has a reporting function to Parliament, but 
nobody can interfere with those decisions.

I also want to mention that once you 
enter the realm of a statutory body, you’re 
certainly not going to exclude the courts. As 
a natural consequence of it being a statutory 
body, it becomes subject to the supervision 
of the High Court on how its powers are 
exercised. So immediately you are opening 
the door to an endless round of reviews, 
ending up in the Constitutional Court. 
That’s what happens with a lot of the other 
tribunals that operate in our society.

The next question is: what is this tribunal 
going to regulate? Is it going to regulate 
ethics? Is it going to regulate law? Can it 
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“There is, high up there in 
the mind of editors all the 
time, the law of defamation – 
the requirements that facts 
have to be true, that they 
have to be in the public 
interest. There’s a very high 
awareness among editors of 
the right to privacy and 
when privacy can be invaded, 
when it’s justified. ”
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really overlap, and can it really regulate 
issues that are really for the courts to 
determine? For example, has there been an 
invasion of privacy? If so, is it justifiable 
under our Constitution? Is the public 
interest element met, and, if there has 
been an invasion of privacy, what is the 
consequence for the invader? Is it going to 
be a damages claim, or akin to a damages 
claim? What is the penalty?

There is an overlap between ethics and law 
in relation to media, but there are also a 
lot of separate issues between the two. An 
example is the question of right of reply. 
It seems to me that internationally a lot of 
press councils and ombuds seek to enforce 
the right to reply. That right has really only 
recently come into our law, through the 
Bogoshi decision and the reasonableness 
defence. Prior to that, if a newspaper 
published a story and it could prove that the 
facts were true and in the public interest, 
it wasn’t required to give the subject right 
of reply, so right of reply was an ethical 
consideration. It has crept into our law now 
through the National Media Ltd and Others 
v Bogoshi decision.

The Constitutional right to dignity 
incorporates the rights to reputation and 
to privacy, which are all very clear rights 
in our law. The Constitutional Court has, 
time and again, said neither of those rights 
trump each other. It would be a very, very 
serious contention for our law, for our 
jurisprudence, for a tribunal, or for the 
codes of the tribunal, to stipulate that the 

right to privacy trumps the right to freedom 
of expression. I’m not sure if I’ve read it 
correctly, but I seem to pick up that that 
was one of the foundation principles of the 
tribunal. In fact, in most instances, when 
the courts have had to decide those two 
competing rights, as they have in many 
decisions, the only issue that the decision 
turns on is whether it is in the public 
interest, and which is the best forum to 
decide what is in the public interest?
It also has to be noted that the proposal for 
a statutory media tribunal is not uncommon 
in many democratic societies. It’s arisen 
many times in the history of the Press 
Commission in United Kingdom, and I think 
at least three times since 1917, when it was 
first introduced, there have been judicial 
investigations into whether a statutory 
press tribunal should be established. The 
same in Ireland, the same in Canada. 
There’s an absolute prohibition on invading 
privacy in France in respect of reporting, 
even in respect of public figures, so I don’t 
think the hysteria around it is overly 
justified. It happens elsewhere.

But I want, again, to ask what the powers 
of this tribunal are going to be, because 
we have to be careful about that, and how 
they interact with the powers of court. I’m 
extremely doubtful, having looked at the 
jurisprudence in the Constitutional Court in 
relation to the competition between dignity 
and privacy, and freedom of expression, that 
a media tribunal which will ultimately result 
in a restriction on reporting would meet the 
Constitutional test, if it were to be tested.
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I’m not a journalist, not an expert 
in this field, and I am, in fact, not 
so much wearing my IDASA hat 
tonight as a new hat, as Consti-

tutional Law Associate Professor at UCT 
[University of Cape Town]. I was going to 
talk briefly about the state of the law and 
freedom of expression, but in fact Jody has 
covered most of that. I’ll simply say that the 
point about non-elevation is a very clear, 
now, statement of South African jurispru-
dence, and it’s something we have to work 
with whether we like it or not, and that 
includes the press. And it’s a principle that 
I would subscribe to wholeheartedly. Why 
should the media enjoy an elevated right? 
What is it about free speech that should 
elevate it above any other particular right? 
Why does it have, in so many people’s eyes, 
this core connection with democratic values? 
Indeed, the South African Constitution is 
quite clear, as Jody says. Human dignity, as 
an underlying value, trumps all rights, in a 
sense – or, rather, all rights have to operate 
in a framework that serves that value. So 
the real challenge for all of us, and for the 
press, is to work out what the relationship 
is between human dignity and freedom of 
expression – in particular, the notion of a 
free press. 

I wasn’t going to be hostile in my approach 
to this question, but the other lawyer offered, 
in her first point, this rather extraordinary 
testimony to the excellence of media in South 
Africa, which I found very hard to believe. I 
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“So the real challenge for all 
of us, and for the press, is to 
work out what the 
relationship is between 
human dignity and freedom 
of expression – in particular, 
the notion of a free press. ”

think the rather rosy picture of the profes-
sional excellence of the profession is thor-
oughly unjustified, and it can only breed a 
climate of complacency, not to say arrogance, 
about that profession. Now, all professions 
must face regulation. All trades must face 
regulation. Again, what is special about the 
media that it should enjoy some elevated 
or different position so far as their rights 
are concerned? I don’t want to attack the 
media. I understand, of course, the impor-
tance of good journalism to public discourse, 
to the public good that we call freedom of 
expression, and the intellectual competition 
of ideas, and the importance of the media 
in holding people in power to account. Of 
course, I subscribe to all of that. I suspect ev-
eryone in this room recognises those points, 
and indeed some of my best friends are 
journalists. But we must begin to be more 
serious in our recognition and understand-
ing of the responsibility of media, because 
all professions, all bodies that enjoy some 
element of control, some element of place in 
the public sphere, have responsibilities as 
well as rights. And it seems to me so often 
to be the case that the media is able to enjoy 
that privilege without any full recognition or 
acknowledgement of its responsibilities.

I think the media tribunal is a lame-duck 
idea. I don’t think it has wings, and hav-
ing heard the Deputy President of the ANC    
[African National Congress] and Pallo Jordan 
speak to the National Editors Forum about a 
month ago, it seemed absolutely clear to me 
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that they had no real appetite for this partic-
ular idea, that it was an idea that has been 
barely thought through, that it can probably 
be listed in the column of ideas that had 
everything to do with the political moment of 
last year, and which, in the fullness of time, 
will probably fall away. And that’s probably 
a good thing, because I suspect that such a 
tribunal, even when it’s thought through, 
would add little to the bigger questions that 
I, along with others on this panel, have tried 
to introduce to this evening’s debate.

I’m glad that the first speaker raised the 
question of control and ownership of press, 
because I’m always completely bamboozled 
by the idea of the free press. Free of what? 
Of whom? Most press [organisations] are 
privately owned by people who have a 
responsibility in law to deliver dividends and 
to maximise profits for their shareholders. 
So what is free about that? We must be clear 
about that. Of course there is the public 
media – in the sense of state-owned media. 
It’s a different kettle of fish. And there are 
genuinely independent media houses, and 
one must also distinguish those. But I think 
we need to be far more intellectually rigor-
ous about the question of the free press. It’s 
thrown around as a sort of band-aid that will 
cover up any misdemeanour or irresponsibil-
ity or lack of professionalism.

A third and final point is an attempt to try 
to extract from this debate some broader 
points about the state of our rights, the state 
of our Constitution, and this is a criticism 
not of the media, but of every sector. There 
is clearly an emerging trend, in my view, of 
sectors being too blinkered in their approach 
to their own issues and their own rights, 
and failing to see the rights and the ambit 
of accountable governance that serves all 

of us. One example that’s close to my heart 
is the right to access to information. That’s 
something I’ve spent a lot of time working 
on. I happen to believe it’s fundamental to 
democracy, very important for human dig-
nity – the power of acquiring information so 
that you hold people to account, so that you 
can press for the other rights, other social 
and economic rights, in particular. But the 
media’s attitude to the access to information 
right has been that it’s too complicated, and 
it’s too slow, and it doesn’t seem to work 
very well for us, and then to abandon the 
right. They have failed to see that, pushed 
properly, realised properly, it could be a 
very powerful tool, not just for them, but 
for all citizens, to help hold government to 
account. Again, I’ve picked on the media, 
which is perhaps unfair. All of us, in every 
sector, ride our own hobby-horses and fail to 
see those  rights that we should be building, 
protecting, defending for the benefit of all. 
That’s the phase that I think this country’s 
entered, a sort of second transition, a mini-
transition. It lacks the grand narrative. It 
lacks a player, such as Mr Mandela, at the 
centre of it. It lacks the sexiness, and it 
lacks as much international attention, but 
it may be almost as important as the first 
transition of the mid-’90s. I suspect that 
historians in 50 years’ time will say this 
was the period when the Constitution of 
South Africa was protected, defended, built 
in a sense that made it durable for the long 
haul, not those happy, glamorous sunlit 
days of the mid-’90s. This is where the real 
work has to be done, and all of us need 
us to acknowledge, accept and act on that 
responsibility, and work together to build 
a positional order and rule of law that will 
work for all of us for a very long period of 
time to come. 
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I 
want to start by making the point 
that there can be very little doubt 
that the media in South Africa are 
free, and are very free. And the 

freedoms that we enjoy today cannot in 
any way be compared with the state of 
the media in the era that came before 
democracy. We are, in fact, about the freest 
media in Africa. A report from an American 
institute that deals with press freedom 
just marginally put Mali and Mauritius 
above South Africa on their index for press 
freedom on the continent.

My second point is that the public discourse 
in South Africa is in a very healthy state, 
and this has precisely got to do with the way 
in which the media were opened up upon us 
achieving democracy. I don’t think people 
stand still long enough to think seriously 
enough about the explosion that we’ve had 
in the media world as we know it, and here 
I’m referring particularly to the journalistic 
media. We’ve gone from a few newspapers 
on the Afrikaans side of the spectrum and 
a few more newspapers on the English side 
– I don’t know how many, tens and tens of 
daily publications throughout the country. 
The airways have been opened up quite 
significantly. If you want to feel the pulse of 
this society, just call in to any of the many, 
many talk shows, and you can hear people 

exercising their right to freedom of speech 
and demanding information from officials in 
private-sector operators and, of course, from 
government. And the media that I’m a part 
of, the journalistic media, are very much a 
part of that – not to my liking – these days. 
We are too often part of why there are issues 
on the airways or in publications, where 
we become news creators as opposed to 
disseminators of news.

The second point is that right from the start 
there have been quite close ties between the 
media and the new government; not to the 
extent where we broke down the necessary 
wall that should exist between us, but we 
were all aware that we’re in the middle 
of a democratic revolution and none of us 
knows where it will lead to, and we need 
to talk to each other continuously. So in 
2002 there was a huge meeting with the 
full Cabinet, two days – I don’t know of any 
other institution that has ever been allowed 
two full days of discussion and discourse 
with the President of the country and his 
full Cabinet. Last year we had a similar 
discussion with the Cabinet in Pretoria, 
and these, I can promise you, are open and 
frank and robust discussions, just to allow 
us to understand where we are coming 
from, and what our relative roles are in the 
broader society.
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Henry jeffreys

“I want to start by making the 
point that there can be very 
little doubt that the media in 
South Africa are free, and 
are very free. And the 
freedoms that we enjoy 
today cannot in any way be 
compared with the state of 
the media in the era that 
came before democracy. ” 
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It’s true to say that of late – and this I think 
you can trace directly back to the difficulty 
that the ruling party has in sorting out its 
own internal difficulties  – things have been 
different. You can trace the serious anger, 
the concerns about the media, directly to 
the difficulties within the ANC about the 
succession debate, etcetera. 

I want to highlight two things which I 
regard as really serious threats to media 
freedom in the country at the moment, 
and the ANC’s investigation into a media 
tribunal is one of those threats. It is now 
called an investigation into the idea of a 
media tribunal. I think in our discussions 
with the Deputy President of the ANC, 
Mr Motlanthe, about a month ago, which 
Richard referred to, we were not convinced 
that the idea of a statutory media tribunal 
would be good for press freedom and media 
freedom in general in the country. In our 
interactions with the ANC we vigorously 
tried to disabuse them of this idea, because 
we don’t think that it will serve media 
freedom, in terms of both how it is described 
in the Constitution, and the related rights 
that the Constitution contains.

I also want to put on the record that if you 
talk to any editor today and ask, ”What is 
your ideology? What is it that you stand 
for? Where do you stand in the political 
spectrum?”, I think you will probably 
find that they would say, “Our ideology is 
constitutionality.” In the old days the paper 
that I now edit used to have, just beneath 
its masthead, “Organ of the National 
Party”. That was its ideology. That’s where 
it stood. On the other side of the spectrum, 
I think Helen Suzman probably had a 
direct line to all the then liberal editors in 
Johannesburg or in Cape Town. The media 
have moved on and gone beyond that, 
and I think what our role is largely about 
these days is defence of the Constitution. 
Obviously, as with other parts of society, 
we are very jealous about those sections of 
the Constitution that deal with our position 
in society, and that is media freedom and 
the freedom of expression clauses contained 
in the Constitution. But that is not at the 
expense of, or with disregard to, the rest 
of the Constitution, and how the rights in 
the Constitution affect the whole of society. 
So I think it’s simply not true that editors 
are only about elevating the rights of H
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media freedom and freedom of expression 
above all the other rights. I think if you 
go, especially, to what I would call the 
mainstream newspapers, you would find 
that in editorials this is where editors are 
coming from; they are defending the rights 
enshrined by the Constitution. When we 
go up against government, when we go 
up against the bureaucracy, those are the 
rights that we are trying to defend. So if 
I get asked that question, my ideology, 
in terms of the take of my newspaper, is 
constitutionality, and constitutionality in 
terms of how it concerns the full population 
of South Africa. 

The second threat is a piece of legislation 
which has been referred to, the Films and 
Publications Bill, which is currently in front 
of Parliament and which, unfortunately – I 
think, all the signs seem to be there – will 
go through Parliament and end up being 
signed by the President largely in its 
current form. This is a very, very dangerous 
piece of legislation for media freedom. For 
all their good intentions, the writers of this 
bill ended up with quite a disaster. And for 
all our engagements with parliamentarians 
on this bill, we simply are not being heard. 

This thing has all sorts of intentions that 
were not there originally. We all agree 
that the fight against child abuse and 
pornography and all of these things should 
be fought, and the media is, in fact, a very 
strong part of that. But I don’t think the 
message is coming through hard enough to 
the legislators that we’re dealing here with 
[a piece of legislation] that should have been 
scrapped or sent back to the law advisors, to 
say bring this in line with constitutionality. 
Certainly, if it goes through, it will 
have to go through the whole way to the 
Constitutional Court, where I think it will 
be tested.

So as far as I’m concerned, we have free 
media. We’re not in a society where the 
government, when it disagrees with 
someone, closes down newspapers or bombs 
printing presses, as we see elsewhere in 
the world. The media are in a good state. 
I do think that the problems of the media, 
and the fact that the media are in the 
public mind, in the way they are now, have 
a lot to do with the problems of the ruling 
party, which they can’t sort out. They’re 
looking for scapegoats and the media are a      
handy scapegoat.
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Question One:(Unidentified speaker) Any statutory moves that stifle or 
interfere with investigative journalism, and go in the direction of prepublication scrutiny 
worries me deeply. I wonder whether the whole issue of this initiative by the ANC does not 
have something to do with the fact that the ANC and its senior members are generally criti-
cal of how some of the newspapers, be it the Sunday Times or the Mail & Guardian, are sup-
porting investigative journalism. I see it as a first step towards throttling those initiatives. 

Question Two: (Prof Kader Asmal) It’s very tempting to discuss the state 
of journalism in South Africa. I think that the Helen Suzman Foundation should discuss 
it. I’m very struck by Jody Kollapen’s very balanced approach, to say, let’s deal with the is-
sues before us rather than high horses. Do you know why [the Minister of Finance] got that 
interlocutory remedy against Terry Crawford-Browne? The right to dignity. It’s in the first 
clause of the Constitution. You’re not balancing this with freedom of expression, for God’s 
sake, really. It’s a foundational thing. Calling someone a crook and a liar and a cheat, a cor-
rupt person, should be prosecuted. When I made my valedictory speech I went out of my way 
to say you must support press freedom, not because the Constitution says so, because it’s 
essential for democratic order. And I do believe that we should protect the Constitution, and 
defend its values. That’s the important thing. The American government has appointed and 
embedded journalists all over the place. In Britain they still have the D-notice. You do not 
publish anything to do with state security, as determined by the British government. There 
is no statutory basis for that. They have a Bill of Rights, believe it or not, but it doesn’t have 

Questions & Answers
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the same status as our Constitution has. It’s very important to remember that, and that is 
why I think that the issues put before us are very important.

The primary issue is in fact the remarkable role of the press in moulding, influencing, cajol-
ing. I have no doubt, before you became editor, Mr Jeffreys, that the wonderful Principal or 
Vice-Chancellor of Stellenbosch University was driven all the way from here to the backwa-
ters of Newcastle University, because of the Die Burger’s vindictive approach to him. Don’t 
tell me newspapers don’t campaign. But we have to be clear about the distinction between 
fact and opinion. I have no time for the tribunal, although I’ve looked at the Irish ones very 
carefully. I’ve lived there. They have a very strong ombud, but they have a press council 
at the same time and it doesn’t stifle [the press]. The important thing is that we ought to 
recognise that the ANC is the only major party that doesn’t have the automatic support of 
a newspaper. I remember I was asked by the Namibian government to speak about the set-
ting up of a SWAPO newspaper. I said the only people who’ll buy the newspapers are people 
who want to brown-nose everybody and they won’t be circulating it. It’ll hole up cupboards 
in civil servants’ offices. So even the Norwegian and Swedish governments don’t have party 
newspapers now, but that does not mean the Dagens Nyheter in Sweden will not, by and 
large, support the SPD [Social Democratic Party]. The Daily Mirror will support the Labour 
Party in Britain, by and large. I don’t believe that there should be a newspaper set up by the 
ANC. I think it’s a disaster. but the important thing, therefore, is how we address the issue of 
balancing rights. 

It’s not self-evident that freedom of expression has priority over the right to dignity, by the 
way. I believe people in public life, not politicians I mean, much more important people than 
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That is why, I believe, the Supreme Court of the United States, with a small case originally, 
[decided that] unless there is malice, you should have no action of any kind. In the particu-
lar case of Crawford-Browne, it’s quite clear that there was malice against the Minister              
of Finance.

Another point is that it’s very important that there should be no publication without checking 
of information. The standard of journalism is so poor that the average age of reporters in ser-
vice is about three or four year’s maximum. It’s remarkable. You don’t have senior political 
commentators. Where are they? Where are there ones who can, in fact, really understand and 
explain exactly what is happening – what happened at Polokwane for example – rather than 
adopting partisan positions. Now I think that’s very important in relation to the pornography 
bill. The constitutional implication is a very important element in that, because every bill 
has a constitutional implication. That should be spelt out in the memorandum. When that 
memorandum goes to Parliament, and the constitutional implications [section] says “none”, 
it’s not true, and they can’t get away with that. Now you let them get away with it. Where are 
your journalists writing that?

The second point is that the two bills you are talking about came from the public service, civil 
service. I must tell you, I know Mr De Klerk, Mr Manuel and I  looked at every piece of paper 
that came before Cabinet. It’s true, we did that. A minister can do that, and some of them are 
very technical areas too, and therefore I think it’s very important that what should happen 
is before a bill is presented to Parliament there should be public discussion. All bills should 
be in the public domain for at least a month,  before the inquiries are conducted. That’s a 
legitimate thing to ask. It’s usually the normal rogues’ gallery who will make the submis-
sions, particularly if they go to attorneys and attorneys write their submissions for them, and 
it’s important, therefore, that the public should know the implications. When it goes to the 
Portfolio Committee it’s too late to amend. Too many vested interests. You know, the Chair-
persons of the Portfolio Committees like their role nowadays. The Chairpersons like it very 
much that they are in charge rather than the Minister, and there’ve been cases where, in 
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fact, the Executive had to intervene very late in the day. The Constitution says the Executive 
is in charge of policy. So I’m all for this discussion. Nothing is self-evident in this matter, and, 
in the end, we’re also talking about the fact that there are enormous bottom lines involved. 
“What’s the bottom line?” I’m very passionate about quality in newspapers, because the 
higher the quality, the greater the acceptance of the disclosure taking place. So I end by say-
ing, investigative journalism is vital for a democracy; absolutely.  But I think you should do it 
in the context: “We have to still prove the validity of our existence”. 

ANSWERS

Mr jeenah: Much of what Professor Asmal said I agree with, and I want to 
emphasise that I think that, certainly for us as the Freedom of Expression Institute, one of our 
great concerns is that the quality of journalism in South Africa is extremely low. The quality of 
investigative journalism is virtually non-existent, both in the broadcasting and the print media. 
I think it’s very weak. The average age of journalists in the public broadcaster is probably in 
the early twenties. There are no mentors. There are no senior people around. That, added to 
a whole range of other political and other kinds of agendas, means that the journalism you 
receive from the public broadcaster is very weak. If we look at print media, particularly black 
journalists these days, they go off into public relations, advertising, communications or govern-
ment, and so the quality of journalism is very weak. Maybe Henry will correct me if I’m wrong, 
but there aren’t decent mentorship programmes. There aren’t decent in-service training pro-
grammes to continue the training of journalists, and there aren’t enough incentives, in various 
kinds of ways, not just financially, to keep journalists in journalism and allow them to develop 
the kind of experience [they need]. So today what passes for investigative journalism is a collec-
tion of quotes from analysts. I know, I’m one of the analysts that often gets talked to. But that’s 
not investigative journalism, and I think that that is possibly a bigger threat to journalism in 
this country than some of the other things that are often mentioned. 
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MR KOLLAPEN: I think the issue raised by Professor Asmal is impor-
tant in terms of locating what the primary purpose of journalism is. The press code says the 
primary purpose of journalism is gathering and distributing news to serve society by inform-
ing citizens, enabling them to make informed judgments. And then we must raise the ques-
tion whether what the media is doing has a synergy with what is in the broad public interest 
and the national interest. Not the interest of the ANC, but the national interest. Clearly, in 
the context of South Africa [that means] the issues of inequality, of the genesis of poverty and 
what drives poverty – the role of business in exacerbating poverty. We often say poverty is 
a problem, but the problem is not poverty. The problem is wealth and greed, but the media 
don’t talk about those issues. So we need to ask frankly whether the media is in fact advanc-
ing the public interest, and how we get the media to do that.
The second point is the issue of values. I hold no brief for the Health Minister, but when I see 
a headline “thief and a drunk” and the most grotesque photograph you can find accompany-
ing that story – it may be factually correct, but do you need a headline like that to tell the 
story? Or is that the headline that sells the papers? You can’t regulate it, and I don’t want 
anybody to say, “This is the headline you choose.” That, in a sense, is where the responsibility 
lies. If Mondli [Makhanya] were here I would have liked to have talked to him about that.
 
Lastly, on the juniorisation of the media. it’s become so bad that what happens is that we are 
not held accountable. If we say today we’re going to do something, I would expect in a week’s 
time the media to be on my back, asking: ”Have you done it?” What happens if in three weeks’ 
time there’s another similar incident? In the back of my mind I would say, “Oops, they’re go-
ing to ask me about what we did about the first incident.” We haven’t done it, and they don’t 
ask at all, and so you breathe a sigh of relief, because you’re not being held accountable. But 
we’re a public institution. Lastly, an anecdote. I was in a meeting one day, and [a reporter] 
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called my house consistently and my wife said I wasn’t at home. After about six calls the 
journalist was exasperated – I think because they told her you’ve got to get a sound byte – 
and she said: “Mrs Kollapen, don’t you maybe want to tell us what you think about it?” That’s 
a ridiculous example of juniorisation, but it actually happens.

Question three: (Mr Fakir of Stellenbosch University) I think there’s an 
over-reaction on the part of the dominant political party because, if we were to examine me-
dia coverage over the past ten years, there’s a general tendency of scepticism about anything 
the dominant party does. The press has become almost the voice for minority parties, against 
a party that is seen to monopolise the levers of state power, and is very instrumental in pass-
ing a lot of political decisions that the opposition views as affecting the interests of business, 
of particular minorities, and so on. You get the impression that certain opinions are favoured 
above others. I also think that if you were to look at much of the substance that feeds the 
media, a handful of policy think-tanks dominate opinion, and feed opinion to the media, and 
that’s another angle to this debate. In ’94, the ANC had a number of think-tanks. They’ve all 
either been weakened or are non-existent. At that time they could provide counterpoints in 
the balance. I think there’s a need, perhaps, for some revival of counter-views. I think part 
of the reaction is almost a loss of voice, and the ability to influence the media, because the 
media in a sense has kept the circle of opinion to a few handful of columnists and some think-
tanks that provide the kind of sceptical narrative that we see dominant in the media. I think 
that’s the big challenge.

Question four: (John Mattison) I do media regulation for the United Na-
tions and others in Asia and the Middle East mainly, these days, but I’ve been involved for so 
long in South Africa that listening to some of these conversations is a bit frustrating. When 
I was President of the journalists’ union in 1979, we took management to a tribunal because 
of juniorisation of the journalists, and of course it’s mostly got worse since then. Arthur 
Chaskalson was our arbitrator, and he gave us quite a good judgement, but not quite good 
enough to stem the tide. 

And I must, come to the defence of Pamela Stein on this question of accountability. When 
I was a councillor at the IBA [Independent Broadcasting Authority] it was accountable to 
Parliament, but in practice the Department of Communications tried to cleave accountable 
control from the IBA. I suppose we didn’t stand on our rights for accountability directly to 
Parliament enough. I think you were correct in saying that ICASA, now, is not accountable to 
Parliament for its adjudications. I think is the key point you were really trying to make. 
To go on to the point about Trevor Manuel’s case against Terry Crawford-Browne, in fact I 
think that’s a case where the system has worked well. Terry Crawford-Browne made defama-
tory remarks about Trevor Manuel, as far as one can see, and the judge has intervened. 
When I sued the Sunday Times and won my case for defamation against them, it was because 
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their practices of investigative journalism were very loose and faulty, and they had to pay 
up and apologise repeatedly. Since then, it is my understanding that the Sunday Times has 
made the rules much, much stricter, and much more careful. The question I’m going to ask 
is to what extent are the Manto Tshabalala-Msimang headlines responsible for this uprising 
of interest in creating a tribunal? Because, in fact, I think the blame there has to go to – not 
Professor Asmal – but to his colleagues in Cabinet, who have known all along that she was 
a drunk and a thief. I’ve spoken to Cabinet ministers who’ve admitted it, and it was not the 
best-kept secret in the world. The question is whether the Sunday Times wasn’t dying to be 
sued for defamation, and will never be sued for defamation, because the material stands up.
We can debate about the headline, and that, I think, is a question of taste and very difficult 
to judge. But it comes about because an increasingly egregious situation has arisen in South 
Africa, where you have a Cabinet minister of this calibre allowed to continue, To end off, my 
question is, to what extent is that case the cause of this need for a tribunal, which then talks 
about pornography and all sorts of other issues, but in fact they want to stop things like that 
– which, of course. will never get past the Constitution, and never get past the courts. 

Question five: (Herbert Hirsch) I’m not a journalist and I’m not a lawyer. I 
am a liberal South African and I come from that point. In an ideal environment, I would like 
to start from a point of zero regulations. We don’t live in an ideal environment, so one accepts 
that some regulation is desirable and necessary. I would like to suggest that if one [talks 
about] “responsible journalism”, the word “responsible” needs to be defined very, very care-
fully, because otherwise we’re just looking at censorship. The suggestion by Mr Jeenah, that 
one of the ways of regulation might be to eliminate an environment of monopolistic control of 
the media, might well be a route that could, and maybe is, being pursued. That would in itself 
create competition and different viewpoints. The other point I think needs to be focused on 
is with regard to the media tribunal and other tribunals, including, for instance the appoint-
ment of the SABC Board. By way of example, how is the board appointed? Who decides how 
it is appointed? How can one eliminate political bias, whether it’s by the ANC now or by some 
future other-party government? The principle is the same. It should be really neutral, and I 
think that is an area that those of you who are more involved in this could well examine, and 
see if you could come up with a solution. 
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Question six: (Mpume Mkhabela) I work for the Sunday Times, but I’m 
not representing the Sunday Times. I speak individually, as a journalist. I must say at the 
outset that I was intrigued by the Professor’s remark that he finds it strange that there isn’t 
a single newspaper in South Africa that, as he put it, “automatically supports the ANC”. I 
think it’s a good thing, just as no newspaper automatically opposes the ANC.  I think the 
move towards a coalition of interests, towards a common agenda of serving the Constitution 
as the core ideology, is a good thing.

The question has to be raised, provocatively, whether the thinking on the tribunal is trig-
gered by political events, particularly in the ANC. And then, is it meant to protect the politi-
cal elite, whoever they are?  You have a free press precisely because it checks on the very 
same elite that has the power to run things. They’ve got public power to decide on policy, and 
therefore it is expected from society that their behaviour should be exemplary. That justifies 
the continued existence of a free press, bringing me to the point that Richard has raised: free 
from what? The free marketers might point out that a free market economy is free from the 
constraints of being managed by other people or other entities, ostensibly or presumably on 
behalf of the broader public, when in fact we know that people want to protect their [own] 
interests. So I think that that question is valid. Is the existence of the tribunal supposed to 
protect the elite, or is it supposed to allow the media to function in such a way that the elite, 
because of the power that they exert in society, are brought in check? I think that must be the 
debate. On the issue of the juniorisation, I was having a discussion with Prof [Asmal] when I 
was doing his profile, two weeks ago. One of the things he pointed out was the juniorisation of 
the civil service and of the legislature, and his concern was that most of the good people tend 
not to stay in these very important institutions. In his view, those that are employed in these 
very important institutions should derive pride, and actually serve, and they must see that 
as service to the public and gain experience, and as a result improve the service they render. 
It is clear that this issue of juniorisation is not an isolated thing. It’s not a journalism thing 
per se. I think it’s a function of the society in transition more generally. The issue should not 
be about mourning, it should be about what should be done to deal with it. Just one example: 
this afternoon in Parliament, a member of the opposition raised a question about what is Qu
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being done about a story that appeared in the Sunday Times that exposed about a couple of 
flashpoints in the Eastern Cape, where children are starving and they can’t even access their 
basic income grant because there’s no transport to go to apply for the child grant. A Deputy 
Minister firstly denied the report, and cast aspersions on its truth. She didn’t say she will
investigate the matter, but that it’s “not my issue”. The province will take care of that. I 
found it alarming that even in Parliament, there was no follow-up on that matter – just as 
much as Kollapen says there are issues that journalists raise, and there are no follow-ups 
forthcoming from junior journalists. I think she should have been taken to task 
[by members pointing out that] this is a national function. Issues of poverty are quite
 at the centre of government policy.

I think this debate is like the old classical economics theory debate. There were those who be-
lieved in the totally free-market economy, and when that was later discredited, other people 
argued for moderate government intervention, and now, with the latest book of Greenspan, 
the classics seem to be back again. There’s talk of the developmental state, which the SABC’s 
trying to translate into what they call developmental journalism. But as the events of Polok-
wane have shown, developmental journalism, as far as I’m concerned, would have been the 
harshest form of reporting about government service delivery – not about a ribbon-cutting 
kind of journalism. 

Question seven: (Mr Phekonyane) Mine is a question of vocabulary. Pas-
sion. Is the media so passionate about investigative or whatever journalism in nation-build-
ing, and is the ANC passionate enough to introspect, self-investigate and say we have dishon-
est people? You understand what I’m trying to say? Where do we go as a nation? Passion. 

ANSWERS

Mr jeffreys: In many instances, [journalistic] experience had to make way for 
the things that we needed to do in order for us to deliberately change the nature of our news-
rooms. This is not a complaint. It’s a reality of managing news rooms every day, and I can as-
sure you that editors are grappling with this. The other thing is the whole way in which the 
media environment is changing around us, and moving forward into the 21st century, with 
all the pressure on the printed product coming from technology and electronic platforms. The 
media has to adapt to that, and we understand very well that probably our only competitive 
edge lies in the field of quality investigative journalism – for the moment, because I think 
even that will come under threat in time to come from the electronic sphere. So certainly in 
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my group, and also in other media groups, there’s huge investment, one, in the development 
of journalists, and secondly, to create the capacity to embark on investigative journalism. 
The bottom-line thing is very interesting. In one of the meetings we had with government, 
Mathatha Tsedu commented to President Thabo Mbeki, ”You put in place a market-linked 
economy, and then you come and complain when media owners want to maximise profit, 
which is what a market economy is all about.” Perhaps it’s not the answer you’re looking for, 
but all around the world, what we understand a free independent media to be is a profit-
driven media. There’s talk now about the ANC wanting to start its own newspaper. Welcome 
to the club. Come and see whether you’d be able to pump money into this thing. And the only 
way in which you can make the money is if the journalism is okay, because, unlike politi-
cians who go to the polls every four or five years, we go there every day, in respect of daily 
newspapers, and every week, in respect of weekly newspapers. Our readers vote with their 
pockets, and it’s a tough world out there. But largely we’re okay in terms of people trusting 
the media, and still looking at the media, and largely the printed media, to provide them with 
the information they need to make sense of their lives.

MR CALLAND: The real issue is pre-publication scrutiny, pre-publication 
banning. Any attempt to increase the ability of powerful people to pre-scrutinise, pre-ban 
journalism is a no-no. That is where you fight and you defend, and that is the key thing. No 
media appeal tribunal, statutory or otherwise, could ever have that power, in my view. It 
wouldn’t be constitutional, and so we can work and not worry about that. It’ll be fine, and 
indeed the trajectory of the jurisprudence in this country around prepublication censure is 
a positive one since the e-TV/Midi TV case last year. The international journalism associa-
tion described it as having revolutionised prepublication scrutiny in this country. Up until 
then there’d been a series of cases – the Mail & Guardian was the main victim of late-night 
decisions on a Thursday night, usually by – another example of juniorisation – junior acting 
judges panicking at the last moment, introducing conservative interdicts against the news-
paper. Now they won’t be able to do that constitutionally, thanks to the Supreme Court of 
Appeal. I’m not being complacent about it, but the trajectory is positive on that front.
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Secondly, in response to Mr Hirsch’s, I think, challenge as to concrete ideas, I think any new 
regulation, any new structure or institution should address the question of right to reply. 
Defamation, as a legal remedy, is, and has always been, here and elsewhere, a rich person’s 
remedy on the whole. If poor people get abused by or exploited by newspapers or the media, 
it’s very hard for them to get a remedy. So a tribunal that permits a right to reply would be 
one thing worth exploring. The question is whether it would provide a better model than the 
current ombud self-regulation model, and I think the press has to defend that model, if that’s 
what they want. They have to make the case for it and convince all of us that it works well, 
fairly equitably, and in line with the constitutional values, as we discussed earlier.
Penultimately, it’s interesting to hear it’s market competition which is now driving the new 
investment in investigative journalism. It’s not because investigative journalism is valuable 
in and of itself, it’s the fact that if we don’t do it the internet press will wipe us out. Be that 
as it may, one welcomes that fact. You need owners who are prepared to invest. In the 1980s, 
pre-Murdoch, the Sunday Times in Britain, under the great editorship of Harold Evans, had 
something called the “inside team”, four or five journalists. Sometimes they wouldn’t file for 
five weeks or two months, but they had editors and owners who were prepared to invest in 
them to do that. There’s nothing like that in South Africa, and that’s what we need.

Lastly, on Kader Asmal’s point, do we really want a situation where newspapers tell voters 
how they should vote the next day? I don’t think so. In Britain, The Telegraph would tell you, 
vote Tory tomorrow. The Guardian would say, on this hand, on this side, on that side, well, 
on balance, probably you should vote Labour, and The Sun would tell you, if Labour wins the 
last one out turn off the lights. How did that help anybody? How did that serve the public 
interest? So I think that in the more nuanced situation, where newspapers are generally 
supportive of the ANC, frankly, they don’t need to say, ”We support the ANC.” They are very 
supportive on the hard stuff, on macro-economic policy. Trevor Manuel has had an extremely 
comfortable ride over the last ten years. Perhaps rightly so. 
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MS STEIN: I think it’s quite harsh to say that there are no investigative jour-
nalists at work in our media. The Oilgate exposé was a major piece of investigative journal-
ism that happened in the past few years. The Chancellor House exposé was also very good 
investigative journalism.

On the issue that John Mattison mentioned about accountability, what I understand, from 
what I’ve been reading, the notion of a tribunal that has an adjudicative function being ac-
countable to Parliament is just a nonsensical proposition, so I wasn’t quite sure what was 
going to be accountable to Parliament. But certainly a tribunal that is given powers to adjudi-
cate rights cannot be accountable to Parliament. 

MR KOLLAPEN: Henry’s raised the issue of transformation, and I 
think we may have seen considerable transformation in terms of the demographics. I’m not 
sure if we’ve seen a transformation in terms of values, and for me that’s the important one. 
To give you an example of how, sometimes, the media can be so sloppy and irresponsible in 
terms of reinforcing perceptions: a major newspaper in Tshwane ran a headline: “Illegals 
arrested, luxury vehicles recovered”.  Anybody reading that headline would form a conclu-
sion. Then the first paragraph said: “Pretoria police last night arrested 31 illegal immigrants 
and also recovered luxury vehicles worth R2 million, in two separate operations.” When you 
then speak to the public in Pretoria they say, “These illegals are responsible for stealing the 
vehicles.” 

The second point: there hasn’t been much discussion on the existing press code, and I certain-
ly think it’s deficient in many respects. I think it’s incumbent upon the Human Rights Com-
mission to begin a serious discussion with the press ombudsman about how we can revise the 
press code, not in any kind of dictatory way, but saying that this press code is useful stuff, 
but it’s out of sync with the values in this Constitution to the extent that it ignores the issues 
of dignity, equality and the values in the Constitution. Certainly we’d want to do that.
And John, I don’t know if anybody’s responded to your question, but I think that [Tshabalala-
Msimang] headline raises a larger question: the issue of whether we are sensitive enough 
to culture. You’ll recall when Tony Yengeni, and I hold no brief for him either, did the thing 
with the bull. The white media, by and large, cried foul, but at the same time people were 
hunting for the sake of pure pleasure, and there was no focus on that. But here’s a guy who 
does it for pleasure, but in the name of culture, and there’s an outcry. I think that issue needs 
to be examined as well.
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MR jEENAH: I think in this kind of discussion we need to create a distinc-
tion between what we’re talking about in terms of media regulation and legal avenues, and 
ethical issues. They are two separate issues, and we need to deal with them separately.
One of the consequences of this debate about the media over the past couple of years has been 
entrenched positions: media becoming very defensive about their freedoms, etcetera, and 
their critics becoming very adversarial about their criticism.  We could go on all night about 
the kind of questions that were raised about certain headlines, for example. We haven’t had 
sufficient debate on those kinds of questions which really go to ethical issues. We spend far too 
much time dealing with the legal issues and tribunals, and those kinds of things.

Secondly, much of the discussion this evening has, I think, focused on some of the bigger me-
dia. Many of the complaints we deal with as the FXI are from smaller media, from community 
media. They don’t have access to courts because they can’t afford it. When they get threatened 
by a political or religious or business leader in that community, “I’ll sue you if you print this 
story”, they don’t even think about going to court. So they just censor themselves, and will 
continue to censor themselves. So what we’re talking about in terms of the bigger newspapers, 
and how they have bags of money that can be used, let us extend that to think of smaller and 
community media, which in many ways do great work – sometimes, you know, great work that 
the bigger media are unable to do.

My third point – and I know I’m harping on this – is that we often get told by journalists that 
there’s a kind of solid wall between editorial and commercial interests in the newspapers. 
Unfortunately, it’s not true. I think Henry kind of admitted that it’s not true. That wall needs 
to exist. We even have a situation where Blade Nzimande, the leader of the Communist Party, 
uses the fact that this wall doesn’t exist to appeal to the owners of a newspaper to discipline 
the editor. I think that that really is low, but the fact is that editors and journalists are not 
immune from commercial interest, and that means that we don’t have a free media.
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 52nd ANC Polokwane Conference Resolution on Communications and the Battle of Ideas
 
ON THE ESTABLISHMENT OF A MEDIA APPEALS TRIBUNAL (MAT)
 
Conference adopts the recommendation of the Policy conference that the establishment of a 
MAT be investigated. It accordingly endorses that such investigation be directed at examining 
the principle of a MAT and the associated modalities for implementation. Conference notes that 
the creation of a MAT would strengthen, complement and support the current self-regulatory 
institutions (Press Ombudsman/Press Council) in the public interest.
This discourse on the need for a MAT should be located within a proper context. It has to be 
understood as an initiative to strengthen the human rights culture embodied in the principles 
of our constitution (Constitution Act of 1996) and an effort to guarantee the equal enjoyment of 
human rights by all citizens.

It particularly relates to the balancing of human rights in line with section 36 of the 
Constitution of the Republic. This especially relates to the need to balance the right to freedom 
of expression, freedom of the media, with the right to equality, to privacy and human dignity  
for all.

The investigation should consider the desirability that such a MAT be a statutory institution, 
established through an open, public and transparent process, and be made accountable to 
Parliament. The investigation should further consider the mandate of the Tribunal and its 
powers to adjudicate over matters or complaints expressed by citizens against print media, in 
terms of decisions and rulings made by the existing self-regulatory institutions, in the same way 
as it happens in the case of broadcasting through the Complaints and Compliance Committee  
of ICASA.

The investigation should further consider remedial measures which will safeguard and promote 
the human rights of all South Africans.

The Media and other stakeholders, including civil society, shall be consulted to ensure that 
the process is open, transparent and public. Parliament will be charged with this mandate 
to establish this MAT, in order to guarantee the principle independence, transparency, 
accountability and fairness.
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