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IN THE SUPREME COURT OF APPEAL OF SOUTH AFRICA
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SUIBEHRIKAMNGS POLISIEDIENS |

GP case no.: 6175/19
in the matter between:
HELEN SUZMAN FOUNDATION Appiicant
and
ROBERT MCBRIDE First Respondent
INDEPENDENT POLICE INVESTIGATIVE DIRECTORATE  Second Respondent
MINISTER OF POLICE Third Respondent
PORTFOLIO COMMITTEE ON POLICE: Fourth Respondent
NATIONAL ASSEMBLY

THIRD RESPONDENT'S ANSWERING AFFIDAVIT

I, the undersigned,

Bhekokwakhe Hamilton Cele

state under oath that:

1. 1 am the Minister of Police and the Third Respondent in this appiication for leave
to appeal.

2. The facts in this affidavit are true and, except where otherwise stated, within my
personal knowledge. Where | make legal submissions, | do so on the basis of

advice from my legal representatives.



Mr McBride was appointed IPID director in March 2014. The IPID Act gave him
a five-year term, and his five years came to an end in February 2019. Mr McBride
was not removed from office. His term expired; expired by the passage of time,

not by backroom politics.

About a month before his term expired, Mr McBride rushed to urgent court. He
asked for two main things: one, an order declaring unlawful 'and.‘setling aside my
(preliminary) decision not to renew his temj; and two, an order directing the

- Portfolio Committee to decide whether to renew his term (I gttach Mr McBride's
notice of motion as “AA1"). Mr McBride rightly accepted that he had no right to a
renewed term, but that it was up to the Portfolio Committee to decide.

As it tumed out, Mr McBride was not met with much oppesition. Everyone—Mr
McBride, IPID, the Porifolio Committee, and me—agreed that, under section
6(3)(b) of the IPID Act, the Portfolio Committee finally decides whether to renew
an IPID director’s five-year term. And the Portfolio Committee undertook to
decide whether to renew Mr McBride’s term before it expired on 28 February
2019. There was, in short, no longer a live dispute. Mr McBride got what he asked
for. The parties recorded their intentions in a settiement agreement, which was
made an order of court. The setflement agreement did not interpret the IPID Act
and did not direct the Portfolio Committee to do anything besides report on its

progress.

The Portfolioc Committee took time to deliberate on the polycentric renewal
decision. It decided not to renew Mr McBride’s term. Mr McBride has since
instituted review proceedings against the Portfolio Committee’s decision. The

review is pending (Mr McBride's notice of motion in the review is attached as

we



*AA2"). The HSF is a party to the review. And as a party—not an amicus, as it
was in Mr McBride’s urgent application—the HSF may raise all its arguments
about the IPID Act and IPID’s independence in those proceedings, where there
is actually a live dispute between adversarial parties on a properly ventilated
record. Be that as it may, in the meantime, 1 appointed an acting IPID director

(as | have the power to do under the IPID Act).

Meanwhile, back in Mr McBride's now-moot urgent application, the HSF—an
amicus, not a party—iried to appeal the High Court’s unremarkable order. The
HSF first tried to skip this Court to go straight to the Constitutional Court. Its
leapfrogging application for leave to appeal fraversed much the same ground as
this application. The Constitutional Court unanimously dismissed the application
because it was “not in the interests of justice to hear it at this stage” (the Court’s
order is attached as “AAJ3"). Placing some measure of hope in the Court’'s “at this
stage” qualification, the HSF returned to the High Court to ask for leave to appeal.
The High Court rightly refused leave. The HSF now comes to this Court. With
respect, this Court should follow the Constitutional Court and High Court and

refuse leave.

The HSF fries hard to tum Mr McBride's urgent litigation into a federal case about
the IPID Act and the constitutionality of renewable terms of office. But what really
happened in the High Court was much more modest, and the High Court's order
much less consequential. In short, the HSF applies for leave to appeal against a

case that the High Court did not decide.
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8. This Court should dismiss the application for leave to appeal for three main

reasons:

e  First, the High Court's order is not appeaiable because it is not definitive of
any party’s rights and did not grant definite and distinct relief.

« Second, an appesl would have no practical effect, and so the application
for leave to appeal should be dismissed under section 16(2)(a)(i) of the
Superior Courts Act.

« Third, even if the High Court’s order is- appealable and even if an appeal
would have some practical effect, the application for leave to appeal should
be dismissed because there is no reasonable prospect of success on

appeal and no other compelling reasons to grant leave.
The High Court’s unremarkable order is not appealable

10. The application for leave to appeal treats the High Court's order as having
spoken the final word on section 6 of the IPID Act and the renewability of the
IPID director's term of office. With respect, the HSF reads far too much into the
High Court’s run-of-the-motion-court-mill order. The order says:

“I1] It is declared that the decision taken by the [Minister] not to
renew the appointment of [Mr McBride] as the Executive

Director of [IPID] is a preliminary decision that must still be
confirmed or rejected by [the Portfolio Committee].

2] It is recorded that the [Portfolio Committee] intends to take
a decision regarding the renewal of [Mr McBride's]
appointment on or before 28 February 2019.

[3] The matter is postponed to the urgent roll on 26 February
[2018] and for that purpose

™



1.

[3.1] The [Portfolio Commiitee] will report on affidavit
by 22 February 2019 on its progress on taking a
decision regarding the renewal of [Mr McBride's]
appointment; and

[3.2] All parties will be entitled to make submissions
to this Court on whether any further just and
equitable orders should .be granted, including
but not limited to whether [the Portfolio
Commitiee] should be given a further period to
make -a decision on the renewal of [Mr
McBride's] appointment  and whether [Mr
McBride’s] terms of office ought to be extended
pending [the Portfolio Committee's] decision.

[4] There is no order as to costs.”

The High Court’s order did four things—and four things only:

First, the order declared that my preliminary decision not to renew Mr
McBride's term was just that: a preliminary decision that had to be
confimed or rejected by the Portfolio Committee. | had already said as
much in my answering affidavit in Mr McBride's application. There, |
described my “narrow” rolé under section 6(3)(b) of the IPID Act as to make
a "preliminary decision that is referred to the Portfolio Committee, which the
Portfolio Committee ... may-confirm or reject’ (the relevant page from my

affidavit is attached as "AA#").

Second, the order recorded what the Portfolio Committee intended to do:
decide whether to renew Mr McBride's term, and to decide before 28
February 2019. That's exactly what Mr McBride—the original applicant,
remember—asked for. In his notice of motion, Mr McBride asked for an

order directing the Portfolio Committee “to take a decision on or before 28



February 2019 on whether to renew the appointment of [Mr McBride] as
Executive Director of IPID” (the notice of motion is attached as “AA1").

e Third, the order postponed Mr McBride’s application.

® Fourth, the order decided costs.

12. The High Court's order did not decide anything. It declared something that [ had

13.

already conceded (paragraph [1 1), recorded the Portfolio Committee’s intention
to do something that Mr McBride himself asked for (paragraph [2]), and then did
things every motion court does day in and day out: granted a postponement and
made a costs order (paragraphs [3]-and [4]). The High Court's order does not

even mention section 6(3)(b) of the Act, let alone decisively interpret it.

The order did define anyone’s rights. It did not set aside any decisions, did not
interpret any - statutes, did not order anyone to do anything (besides a
housekeeping obligation on the Portfolio Committee to report on its progress).
Things would have worked out just the same without the order. After all, all the
cited parties in Mr McBride’s application—Mr McBride, IPID, the Portfolio
Committee, and me—agreed .it was for the Portfolio Committee to decide
whether to renew Mr McBride’s term. That, recall, was all Mr McBride asked for:
confirmation that the Portfolio Committee would decide whether to renew his
term. In Mr McBride's own words, there was “no longer any dispute™ that “the
final decision {on whether to renew Mr McBride's term] must be taken by the
Portfolio Committee”™ (the relevant page of Mr McBride's replying affidavit is

attached as “AA5”).

% 6&



14. And because everyone agreed that the renewal decision rested with the Portfolio

15.

16.

Committee, the High Court’'s order did not change anything. Take it out the
equation and nothing changes: the Porffolio Committee would still have

considered whether fo renew Mr McBride's term, and would still have decided
against it

The High Court's order aiso has no precedential value. The HSF claims, for

.example, that “ftjhe Minister's recommendation or preliminary decision is now a

Jjurisdictional prerequisite for a renewal to be considered”. With respect, that is

an extraordinary interpretation of a court order that does not even mention the
IPID Act. The High Court’s order is much more modest, it is an unremarkable
order without precedential value. And because the High Court's order did not
interpret section 6(3)(b) of the IPID Act, most of the HSF’s application for leave
to appeal attacks an order that the High Court did not make. In the end, the
interpretation of section 6(3)(b) of the IPID Act can and, with respect, should, be
left for another day when there is a live dispute between adversarial parties in a
properly pleaded case. (Mr McBride's pending review is the obvious candidate.)

For these reasons, the High Court's order is not appéalable. 1am advised that to
be appealable, on order must be “definitive of the rights of the parties® and must
grant “definite and distinct relief” (Zweni v Minister of Law and Order 1993 (1) SA
523 (A) at 532H-533B). The High Court’s order did none of those things. It did
not define Mr McBride's rights, did not interpret section 6(3)(b) of the IPID Act,
and did not order the Portfolio Committee to make a decision. The High Court's
order, in short, made no difference. And if a court order makes no difference, it
cannot be “definitive of the rights of the parties” nor grant “definite and distinct

relief". This Court recently dismissed an appeal because it had “no direct effect

¥



17.

on the final issue” in the case (see Crockery Gladstone Farm v Rainbow Farms

(Pty) Ltd (592/18) [2019] ZASCA 61 (20 May 2019)). Just so here.

For this reason alone, the application for leave to appeal shouid be dismissed.

Even If the High Court’s order is appeaiabie, an appeal would have no practical

effect-

18.

18.

[ am advised that section 16(2)(a)(i) of the Superior Courts Act gives this Court
power to dismiss an appeal if it will have no practical effect. Just last year, this
Court sounded a unanimous caution against judicial temptation "to decide an
issue that may be of academic interest and the decision sought will have no
practical effect or result”™ (President of the Republic of South Africa v Democratic

Alliance 2018 JDR 0765 (SCA) at para 17).

To be sure, the HSF's high constitutional arguments about IPID's independence
and the separation of powers may be interesting. But, with respect, congested
courts are not here to “decide issues of academic interest only.” (Legal Aid South
Africa v Magidiwana 2015 (2) SA 568 (SCA) at para 2). None of this is new; a
century ago, this Court cautioned against appeals for the sake of 'pronotinc[“ln_g]

.upon - abstract questions, or to advise upon differing contentions, however

important.” (Géldehhuys and Neethling v Beuthin 1918 AD 426 at 441). And it is
not only about avoiding a “dissipation of scarce judicial resources"—important as
that is—but is “fundamental in the conception of the function of the court’.

(Director-General Department of Home Affairs v Mukhamadiva 2013 JDR 2860

(CC) at paras 34 and 39).

P 4



20.

21.

it is not enough that an appeal will have some general public importance or will
answer some questions that may be worth answering. Rather, an appeal must
"[affect] the position between the parties to the present dispute.” (SA Metal Group
(Pty) Ltd v ITAC 2017 JDR 0521 (SCA) at para 20).

An appeal won't affect the parties to Mr McBride’s application. Whichever way
an appeal goes, the Portfolio Committee’s decision not to renew Mr McBride's
term will stand. Oudekraal (and its many descendants) means the Portfolio
Committee’s decision remains valid and binding, and has legal effect, unless and
until it is reviewed and set aside in a review of that decision. This is not a review

of the Portfolio Committee’s decision.

Still, the HSF says success on appeal “will restore Mr McBride as Executive
Director of IPID as the Minister's and Committee’s decisions (as sanctioned in
the Order and Reasons) will be set aside.” But Oudekraal stands.in the way of
that robust reasoning. Assume the HSF is right and wins on appeal. With respect,
the appropriate order would be for this Court to set aside the High Court’s order.
No more, no less. Setting aside the High Court's order means Mr McBride's
litigation goes back to square one. That is, the litigation goes back to Mr McBride
asking for, to paraphrase his notice of motion, a direction that the Portfolio
Committee decides, before 28 February 2018, whether to review his appointment
as IPID director. Of course, that relief is now moot; the Portfolio Committee
already made its decision. And Oudekraal would block any collateral attempt fo

displace the Portfolio Committee’s decision in those resurrected-but-moot

proceedings.



23.

24,

25.

10

The proper way to challenge the Portfolio Committee’s decision is a review. And
that is exactly what Mr McBride has done: instituted review proceedings against
the Portfolio Committee’s decision. To use this Court's words, it is in Mr
McBride's pending review that “the right remedy is sought by the right person in
the right proceedings”. The HSF is cited as a-party in the review. All the

arguments it raises here can be raised there. And the pending review boasts
- what this case lacks: a'live dispute, between adversarial partle;. on a properly

ventilated record, with the potential of practical effect.

in the end, even if the HSF's appeal succeeds, the position of the parties “will
remain unaltered and the outcome, certainly as far as this case is concemed, will
be a matter of complete indifference to [them]" (Legal Aid South Africa v
Magidiwana 2015 (2) SA 568 (SCA) at para 2). The interestingly lawyerly debates
about renewable terms, international obligations, and the politicization of the
National Assembly will, with respect, be just that: interesting lawyerly debates

without practical effect.

For these reasons, the application for eave to appeal should be dismissed under
section 16(2)(a)(i) of the Superior Courts Act.

The application for ieave fo appeal should be dismissed on Its merits

26.

Even if HSF gets over the high hurdles of appealability and practical effect, its

application for leave to appeal should be dismissed on its merits.

AV
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27. The HSF makes two main points:

« The High Court did not comply with what the Constitutional Court says

about settiement orders and judgments in rem.

e  The High Court did not do enough to better promote IPID's independence.

28. Note well what the HSF's caSe is not. The HSF devotes many pages fo para_di_ng

29.

the evils of renewable terms of office. It argues strongly that *terms of office which

are renewable at the instance of third party political actors ... imemediably
-undermine independence”. We are even told in no uncertain terms that “[tjhey
are unconstitutional.” Yet despite all that, the HSF does not ask for an order
declaring the renewable term of office in section 6(3)(b) of the IPID Act
unconstitutional. That's surely the logical end point of the HSF’'s argument.
Curiously, the HSF does not ask for that relief—maybe because it has the

awkward result of leaving Mr McBride without a renewable term.

Be that as it may, the premise of the HSF’s first argument is that the High Court's
order is a judgment /n rem. It isn't. And because itisn't, the cases the HSF relies
on are easily distinguishable. Start with Big Five. Big Five was all about a
judgment in rem, or a judgment that, to use the Constitutional Court's words,
“determines the objective status of a person or thing.” The High Court's judgment
in Big Five ticked the in-rem box because it set aside a tender. Similarly, the High
Court’s judgment in Eke was a judgment /in rem because it bound the defendant
to all manner of obligations. The High Court's order here is very different: it did
not interpret anything, did not direct anything (besides the Portfolio Committee’s
housekeeping reporting obligation), and did not set anything aside. This is simply

not a Big Five- or Eke-type case.

&



12

30. Big Five and Eke aiso say nothing about whether an amicus may disrupt a

31.

32.

33.

settlement agreement. In both cases, the validity of the settlement agreement
was raised by one of the parties. In other words, there was in both Big Five and
Eke what is missing here: a live controversy between adversarial parties. The
parties to Mr McBride's application—Mr McBride, IPID, the Portfolio Committee,
and me—all agreed that the Portfolio Committee is the one who decides whether
to renew Mr McBride’s term.-AUsuaIIy when everyone in court agrees, there is no
longer a live dispute. And.no live dispute means no justiciable issue. After all,
ours is an adversarial system. Without disagreement, there are no adversaries,

and without adversaries, there is no longer an adversarial system of adjudication.

Next are the HSF's interpretation arguments and how section 6(3)(b) of the IPID

Act should be interpreted to better promote IPID’s independence.

At the outset, | again point out that the High Court’s order did not interpret section
6(3)(b) of the IPID Act. This Court would; with respect, be interpreting the section
for the first ime on appeal. The proper interpretation of section 6(3)(b) should be
left to percolate in the High Court before receiving appellate attention. All the
more so when the HSF is a party to Mr McBride's pending review, where it can

raise its interpretation arguments in a live dispute on a properly ventilated record.

As | already noted, the HSF does not take its arguments about the evils of
renewable terms to their logical end point. That is, the HSF does not argue that
section 6(3)(b) should be declared unconstitutional to the extent that it gives the
IPID director a renewable term. The HSF instead tries to use Hyundai to get to
an interpretive halfway house: section 6(3)(b) should be interpreted so that the

incumbent [PID director is the one who decides whether to renew his or her own
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term. In other words, the HSF's case on renewable terms reduces to this:

-renewable terms are very bad, but not that bad if the incumbent gets to do the

renewing.

Not even Mr McBride was willing o give himself a renewable term. From the get
go, Mr McBride—the one who started this litigation, remember—accepted that
he had no right to a renewed term, but that the decision rested with the Portfolio
Committee. .This'is What Mr McBride said in his foundin'g affidavit (I attach.the

relevant pages as “AAB"):

“| emphasise that | accept that | have no right to have my appointment
renewed...

...[PJroperly construed [under section 6(3)(b) of the IPID Act], it is the
Portfolio Committee (as part of Parliament and being the body that
decides whether to appoint the Executive Director) that is vested with
the power to determine whether to renew the appointment of the
Executive Director.”

The HSF argues, relying on Hyundai, that to better promote IPID's
independence, section 6(3)(b) must be interpreted so that the incumbent director
gets to decide whether to renew his or her_oWn term. Just like that, a diséreiionary

power to renew tums into an irrevocable option to renew.

Hyundai is not a free pass through statutory text. It is also not a legitimate way
of avoiding a direct constitutional challenge, which the HSF has chosen not to
bring. Statutory text only gets Hyundals better-promotes-the-Constitution
treatment if the proposed interpretation is not “unduly strained”. The HSF's
roundabout interpretation—a renewable term renewable at the instance of the

incumbent—is unduly strained.
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38.
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Start with text. Section 6 reads, in relevant part:

‘6. Appointment of Executive Director

(1) The Minister must nominate a suitably qualified person for
appointment to the office of Executive Director to head the
Directorate in accordance with a procedure to be
determined by the Minister.

(2) The relevant Parliamentary Commiftee must, within a
period of 30 parliamentary working days of the nomination
in terms of subsection (1), confim or reject such
nomination.

(3) In the event of an appointment being confirmed-

(a ..

(b) such appointment is for a term of five years, which is
renewable for one additional term only."

It is immediately apparent from subsections (1) and (2) that the Minister and the
Portfolio Committee—all “political actors®, according to the HSF—have an
instrumental role in the appointment of the IPID director. This has two interpretive

implications:

e  Parliament never intended the appointment process for the IPID director to
be absolutely independent from the executive and legislative. branches of
government. This, | am advised, aligns with what the Constitutional Court

requires of independent institutions: adequate independence, not absolute

or isolated independence.

s  Subsection 3(b) refers to “such appointment ... , which is renewable”
(emphasis added). The use of “such appointment” can only mean that what

is being renewed is the appointment referred to in subsections (1) and (2)—

oW
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that is, the appointment made on the Minister's recommendation, confirmed
by the Porifolio Committee. The use of “such” suggests that the renewal

process shouid mirror the appointment process.

39. The HSF's interpretation places far too much interpretive weight on section

40,

41.

6(3)(b) being phrased in the passive voice. Parliament does riot speak in code.
Had Parliament intended to give the IPID director an irrevacable option to renew
his or her own term—quite a thing—it would have said so. Indeed, had that been
Parliament's intention, there was a much simpler way to go about it: just give the

IPID director a single term of, say, ten years.

Constitutional purpose and design also count against the HSF’s interpretation.

On the HSF's view, the Minister and the Portfolio Committee should play no role

at all in renewing the IPID director's term. But that is to require absolute
independence, which the Constitutional Court has repeatediy rejected. Everyone
agrees that IPID must be independent. But independence does not mean

isolation, just like the separation of powers is not the isolation of powers. The

Constitutional Courf has cautioned that the qUesﬁon in these types of cases is.

whether a statute does enough to protect independence. With respect, the
question is not whether “in the opinion of the judiciary, better options [are]
available.” (Helen Suzman Foundation v President of the Republic of South

Africa 2015 (2) SA 1 (CC) at para 75).

Section 6(3)(b) does enough to protect the IPID director from the pressure of
politics. After all, the most democratic and most accountable branch of

government—the National Assembly—is the one that ultimately decides whether

to renew the IPID director’s term.
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The National Assembly and its committees are not good enough for the HSF. It
repeatedly dismisses the Portfolic Committee as a mere “political actor” because
the Committee “comprises majority members of the same political party as the
Minister.” This Court has already rejected this type of blunt equivalence between
members of the National Assembly and the political parties they represent (see
Chaitperson of the Nation Coundilaf Provinces v Malema 2018 (5) SA 335 (SCA)

at para 20).

The.Portfolio Committee is, in any event, far from a “political actor”. Quite the

opposite. The National Assembly is, after all,.the only branch of government

‘elected by the People. And as the People's representatives, members of the

National Assembly must, as the Constitutional Court has held, put the People
before the party (see United Democratic Movement v Speaker, National
Assembly 2017 (5) SA 300 (CC) at para 79).

The HSF’s bad-political-actors logic has startling consequences. The Judicial
Services Commission, for.example, suddenly becomes a politically dominated
body that too, presumably, lacks independence. (The “political actors” would, on
the HSF’s logic, be everyone listed in sections 178(1)(d), (h), (i), (), and (at least
one of) (k) of the Constitution, or sixteen out of twenty-five JSC members.) The
extraordinary sweep of the bad-political-actors logic doesn't stop there; just like
that, it makes all of these very important institutions no longer adequately

independent:

° The Electoral Commission. Section 7 of the Electoral Commission Act 51

of 1996 allows the President, on the National Assembly’s recommendation,
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to extend the seven-year term of office of a member of the. Electoral

Commission.

e  The Competition Commission. Section 22 of the Competition Act 89 of 1998
allows the Minister to reappoint the Commissioner of the Competition

Commission after expiry of an initial five-year term.

e  The Municipal Demarcation Board. Section 9 of the Local Government:
Municipal Demarcation Act 27 of 1998 allows a Demarcation Board

member's:term fo be extended by the President, on the recommendation of

‘a selection panel.

e ICASA. Section 7 of the Independent Communications Authority of South
Africa Act 13 of 2000 aliows the Minister of Telecommunications to extend

an ICASA councillor's term of office on the National Assembly’s

recommendation.

e CIPC. Section 189 of the Companies Act 71 of 2008 states that the
Commissioner of CIPC is appointed for an agreed term not to exceed five

years, but may be reappointed after expiry of that term.

e  The TaxBoard. Section 111 of the Tax Administration Act 28 of 2011 states
that the chairperson of the Tax Board serves for five years, and is eligible

for reappointment “as the Minister thinks fit".

Consequences like that call for pause. Our separation of powers envisages—
encourages, even—a degree of overlap between the branches of government.

To dismiss it all as politicians just doing what politicians do is, with respect, to
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tum the separation of powers into an unprecedented and constitutionally

unsupported isolation of powers.

That leaves HSF’'s resort to international law. The treaties it cites in the
application for leave to appeal are broadly worded, like most international-law
instruments. are. Specific foreign statutes are more helpful. Canada and New
Zéaland have equivalents of IPID. New Zealand has the Independent Police
Conduct Authority, regulated by the Independent Police Conduct Authority Act
1988. And Canada has the Civilian Review and Complaints Commission for the
‘Rayal Canadian Mounted Police, regulated by the Royal Canadian Mounted
Police Act 1985. The executive members of these Canadian and New Zealand
IPiDs are appointed by Canadian and New Zealand “political actors®, as HSF

would presumably describe them.

o [n New Zealand, the members of the Independent Police Conduct Authority
are appointed “by the Govemor-General on the recommendation of the
House of Representatives”. So s the Authority's chairperson. And a
member may be reappointed by the ‘Governor-General. (The relevant
sections of the Independent Police Conduct Authority Act and the Crown
Entiies Act 2004 are attached as "AAT").

e In Canada, members of the Civilian Review and Complaints Commission
are "appointed by the Govemnor in Council”. The Govemor in Council, | am
advised, is a political appointment made by the Governor General on the
advice of the Canadian cabinet. The Commission’s chairperson is also

appointed by the Govermnor in Council, and any members term is
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renewable. (The relevant sections of the Royal Canadian Mounted Police

Act are aftached as “A8").

47. On Transparency International's latest corruption rankings, Canada is the ninth
least-corrupt country in the world and New Zealand the second-least (a printout
from Transparency Intemational’s website is attached as *AAS"). On' that
measure, section. 6(3)(b) of the IPID"Act measures up well with the intenational

gold standard.

48. | pause to note, again, that the High Court’s order did not definitively interpret
section 6(3)(b) of the Act. Moreover, there is no longer a live dispute. So, in the

end, while the interpretive debate may be interesting, this case is a bad vehicle

to entertain it.

49. For these reasons, even if the High Court's order is appealable and would have

a practical effect, the application for leave to appeal should be dismissed.
Paragraph-by-paragraph response to the HSF's founding affidavit

50. in this section, | respond to each paragraph of HSF’s founding affidavit, but only
in a limited way so as not to repeat what | have already said. If | do not deal with

any particular allegations in the founding affidavit, they should be taken as

denied.

Paragraphs 1to 5

51. Exceptto deny that all the allegations and legal argument in the founding affidavit

are correct, | admit the allegations in these paragraphs.
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Paragraphs 6 to 8
52. |deny the allegations and arguments in these paragraphs to the extent they are

53.

54,

§5.

inconsistent with what | have said elsewhere in this affidavit.

The application for Jeave to appeal does not really "concem([] the interpretation

of section 6(3)(b) of the [IPID] Act’. The HSF wants to tun the High Court's
modest order into a federal case on IPID’s independence. The High Court’s order.

did not interpret section 6(3)(b) of the IPID Act, which, with respect, ought to be
left for another day when there is a live dispute between adversarial parties.

The High Court's order did not “sanction[] an agreement between the parties
which grants relief which is inconsistent with the Constitution® and the rest. The
order did not interpret the IPID Act, did not direct the Porifolio Committee—or

-any party, for that matter—to do anything (besides the Portfolio Committee's

reporting obligation), and did not determine the rights of any party.

The HSF's repeated dismissal of the Portfolio Committee (of the National
Assembly) as a bunch of “political actors” is unfortunate and, as. | have shown,

inconsistent with our constitutional structure and design.

'Paragraphs 10 to 14

56.

57.

| deny the allegations and arguments in these paragraphs to the extent they are

inconsistent with what | have said elsewhere in this affidavit.

These paragraphs mostly dealt with the HSF’s Big Five argument, which | have

already deait with.
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On no stretch of the High Court's order did the High Court “give[] judicial effect
to the interpretation of section 6(3)(b) of the IPID Act adopted by the parties and
issuél] mandatory orders on that basis". The High Court’s order does not even
mention the IPID Act, let alone definitively interpret any of its sections. And it is
simply not true that the High Court issued mandatory orders.

Paragraphs _1 5to 16_

59.

60.

61.

| deny the allegations and arguments in these paragraphs to the extent they are
inconsistent with what | have said elsewhere in this affidavit.

The High Court's order did not definitively interpret section 6(3)(b) and did not
“direct]] performance” of anything by anyone (besides the Portfolio Committee’s

reporting obligation)..

To its credit, the HSF is a quarter-correct in one respect: the Portfolio Committee
decided not to renew Mr McBride's term. But that was not “performance” directed
by the High Court and the Portfolio Committee's decision was not made “in

tandem” with the Minister.

The HSF is comect that an Acting Executive Director was appointed. The HSF-

does not challenge the constitutionality of my power to appoint:an acting director

under the 1PID Act.

Paragraphs 17 to 20

63.

| admit the parties to this application for leave to appeal but deny the

argumentative commentary that accompanies the descriptions of the parties.
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64. Mr McBride's term of office did not terminate “as a result of, the proceedings

before the court a quo®. Mr McBride's five-year term terminated by operation of
law because five years passed since his appointment. The High Court's order

had nothing to do with it.

The HSF is correct that the Portfolio Committee- decided not to renew Mr
McBride's term. The Committee's decision, | am advised, is valid and binding,
and has legal effect, unless and until it is set aside in a review. The HSF does
not mention that there is, in fact, a pending review of the Committee’s decision
(which the HSF is party to, with all the participation rights that come with being a
party, as opposed to the limited rights of an amicus).

Para hs 21 to 36

66.

67.

| admit the allegations in these paragraphs to the extent they are consistent with
the comrespondence annexed to the founding affidavit. The arguments in these

paragraphs are denied to the extent they are inconsistent with what | have stated

elsewhere in this affidavit.

Paragraphs 36 to 40

| deny the allegations and arguments in these paragraphs to the extent they are

inconsistent with what | have said elsewhere in this affidavit.

Paragraphs 41 to 53

68.

| deny these alleged flaws in the High Court's reasons for its order and deny the
arguments in these paragraphs to the extent they are inconsistent with what |

have stated elsewhere in this affidavit.
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70.
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71.

72.

73.

74.
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In particular, | deny that the High Court's order is a judgment in rem for the

reasons already addressed.

In respect of the allegations made in paragraph 44, the Portfolio Committee
indicated on affidavit on 22 February 2019 that it “would be in a position to take
a decision [on whether to renew Mr McBride's term] and prepare a report on the
matter for the National Assembly by 28 February 2019” (the relevant page from
the - Portfolio Committee’s affidavit is attached as “AA10"). The Portfolio

Committee did, in fact, make its decision by that date. -
hs 66

| deny the allegations and arguments in these paragraphs to the extent they are

inconsistent with what | have said elsewhere in this affidavit.

There is simply no basis for the HSF's conclusion that “the Minister's
recommendation or preliminary decision is now a jurisdictional prerequisite for a
reriewal to be considered [by the Portfolio Committee]’. The High Court’s order
does not even mention the IPID Act, let alone definitively interpret section 6(3)(b).

In these paragraphs, the HSF argues extensively about the evils of renewable
terms of office. Curiously, as noted above, the HSF does not go to the logical
end point of this argument; that is, the HSF does not ask that section 6(3)(b) be
declared unconstitutional because it allows the IPID director's term of office to
be renewed. Perhaps that would prove too much for the HSF's liking, because it

would leave Mr McBride without the possibility of a renewed term.

| have already deait with South Africa’s international-law obligations. The

conventions and treaties that the HSF cites are worded broadly and do not

2
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provide particular support for the HSF's case. If we are to consider comparative
law, specific examples from comparable foreign jurisdictions are more helpful.
Canada and New Zealand—paragons of the fight against corruption—both have
equivalents of IPID. Their members are appointed by so-called “political actors”.

Those same “political actors” can renew their terms of office.

Paragraphs 67 to 75

5.

| deny the allegations and arguments in these paragraphs to the extent they are
inconsistent with what | have said elsewhere in this affidavit. For reasons | have

already addressed, | deny that the HSF has reasonable prospects of success on

appeal.

Paragraphs 76 to 78

76.

| deny the allegations and arguments in these paragraphs to the extent they are
inconsistent with what | have said elsewhere in this affidavit. For reasons | have

already addressed, | deny that there are compelling reasons to grant leave to

appeal.

In particular; | deny that the High Court’s order is a judgment in rom, or that it
undermines .IPID's independence. | also deny that IPID's director (or acting
director) “is appointed as a result of the operation of the [High Cout’s order]". The
High Court's order was far more modest; it did not define anyone’s rights and did
not direct anyone to do anything (besides ordering the Portfolio Committee to

report back on its progress).
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Paragraphs 79 to 91

78.

79.

| deny the allegations and arguments in these paragraphs to the extent they are
inconsistent with what | have said elsewhere in this affidavit. In any event, the
continued relevance of the High Court's reasoning in denying leave to appal is
not clear (presumably, the HSF wants to appeal the High Court’s order, not the

High Court's dismissal of ieave to appeal).

Be that as it may, | deny that the High Court's order is a judgment in-rem. ! also
deny that an appeal would have any practical effect, as | have already explained.
| am advised that the HSF is wrong that a successful appeal “will restore Mr
McBride as Executive Director of IPID". The Portfolio Committee’s decision
remains valid and legally effective uniess and until it is set aside in proper
proceedings for review. This case is not that, nor could it be since the High

Court's order did not empower or direct the Portfolio Committee to do anything

of substance.

As for the High Court’s costs order, the HSF does not come close to meeting the
very. high standard for appellate interference. with a trial court's decision on
costs—the heartiand of trial-court discretion. At best, the HSF complains that the
High Court incorrectly applied the Biowatch principle. Biowatch is not blank
chedue for amici litigation on, in the end, the taxpayers’ dime. But in any event,
it is not enough to say the High Court got Biowafch wrong. in the absence of the
usual grounds for appellate interference in discretionary trial-court decisions—
which the HSF does not even plead—this Court should, with respect, defer to the

High Court's discretion.

X8
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Paragraphs 92 to 93

81. | deny that an appeal has a reasonable prospect of success. | aiso deny that

there are other compelling reasons to grant leave to appeal.

Conclusion

82. The High Court's order is not appealable. Even if it is appealable, an appeal
would not have a practical effect. And even if the HSF’s application overcomes

those hurdles, it does not have a reasonable prospect of success on the merits.

83. The application for leave to appeal should be dismissed.

Bhekokwakhe Hamilton Cele

The terms of Regulation R 1258 published in Govemnment Gazette No. 3619 of the
21st July 1972 having been complied with, I ‘Hereby certify'that the Deponent has
acknowledged that he knows and understands the contents of this affidavit, which was
sighed and sworn to before me at- G:Pc"lbm on this, the Zaiay of May 2019.

oY

Commissioner of Oaths
Foziin Ormmar

ADVOCATES FIRST FLOOR
42 KEEROM STREET.
CAPE TOWN
8001
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IN THE HIGH COURT OF SOUTH AFRICA
GAUTENG P@HNQ{ALD!YJS]QN PRETORIA

in the matter between: My ot
ROBERT MCBRIDE First Applicant
THE INDEPENDENT POLICE INVESTIGATIVE

DIRECTORATE ; Becond Applicant
and -

MINISTER OF POLICE First Respondent

PORTFOLIO COMMITTEE ON POLICE:
NATIONAL ASSEMBLY Second Respondent

NOTICE OF ul: JTION _d
— L s b_, £
KINDLY TAKE NOTICE that the Applicants intend to make application to this
Honourable Court on ;ruesda-i-:, i2 .Feb.mgg 2019 _at 10h00, or sc soon
thereafter as the matter may be heard, for an order in the following terms:

1. It is directed that In terms of Rule 8(12) of the Rules of this Court, this
appiication be treated as an urgent application and the applicants’ non-
compliance with the forms and service and time-periods provided in the

Uniform Bules of Court is condoned.

Il is declared that the decision of the First Respondent (the Minisier of

Police) not to renew the appointment of the First Applicant as the

A1
" CASENO: L.HS z‘c’

o a1 t
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Executive Director of the Independent Polic~ Investigative Direclorate

(IPID) Is unconstitutional. unlawful and invalid, and the decision is set

aside,

3.  The Second Respondent (the Partfolio Committee on Police) is directed
to take a decision on before 28 February 2019 on whether {0 renew the

appointment of the First Respondent as Executive Diractor of IPID.

4 Yo lhe extent necessary, it is declared that saction &(3)(b) of the
Independent Police Investigative Directorate Act 1 of 2011 s
unconstitutional and Invalid 1o the extent it confers the power to renew
the appointment of the Executive Director of IPID on the Minister of

Pallce, rathar than on the Partiolio Committee on Police.

5.  The Appllcants’ costs, including the costs of two counsel, are to be paid
by the First Respondent, alternativaly {in the event that this application
Is opposed by the Second Respondent) by the Respondents jointly and

severally.

8.  Further and/or allemative relief.

TAKE NOTICE FURTHER that the accompanying affidavit of ROBERT
MCBRIDE will ba used In support of this application.

TAKE NOTICE FURTHER that in view of the urgency of this matter the time-

periods for the filing of affidavits have been shortened as follows:



TO:

AND TO:
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The respondents must file their notice of oppaosition, if any, by 16h00

on Eriday, 1 February 2019; and
The respondents must file their answering affidavils, if any, by 16h00

on Monda;;. 4 Februar: 2019.

The applicants will file a replying affidavit. if any. by 12h00 -on
.7 Esb 0189.

/

Lynnwood Britige Offica Park

4 Daventry Street

Lynnwood Manor

PRETORIA

Tel: (012) 436 6616

Fax: (012) 432 6000

E-malt: jac.marais @adams.alrica
| BNENSE Y ACAMS allcs

[ el 0 IR0, [ i

n- .afrl
lo.ndlela@adams.afric:
‘Ref: JSMTDM/mnn/LT4287

REGISTRAR OF THE HIGH COURT
PRETORIA

THE MINISTER OF POLICE
231 Pretorius Strest

756-7th floor Wachthuis Building
Pretoria

0002

Q? ae”
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BY EMAIL:

BY HAND;

AND TO:

BY EMAIL:

BY HAND:

suluwale.agial B ymail.com
PhokaneN@sas.qov.za
MieleSJ@saps.c.ov.za
PhilanderDarane @ sa:ss.nov.za
g_hgmanes@sm_@o, V.28 -

THE STATE ATTORNEY
Altormey for the First Raspondent
21% Floor SALU Building

316 Thabo Sehume Street
Pretoria

0001

THE PORTFOLIO COMMITTEE ON POLICE
Parllament of South Africa

Parfiament Street

Cape Town

ibaukman @ mweb.co.za

THE STATE ATTORNEY
Attorney for the Second Respondent
214 Floor SALU Building

- 316 Thabo Sehume Street

Pretorla
0001

30
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IN THE HIGH COURT OF SOUTH AFRICA
GAUTENG PROVINCIAL DiVISION, PRETORIA

{31

AA2

caseno: {3329 /19

In the maitor between:
ROBERT MCBRIDE First Appficant
THE INDEPENDENT POLICE INVESTIGATIVE o
DIRECTORATE Second Applicant
and

TR : ‘ First Respondent

i 200 -02- 28 |
Sacond Respondent

THE SPEAKER OF THE NATIONAL ASSEMBLY Third Respondent
MINISTER OF POLICE Fourth Respondent
CORRUPTION WATCH Fifth Respondent
HELEN SUZMAN FOUNDATION Sixth Respondant

NOTICE OF MOTION

KINDLY TAKE NOTICE that the Applicants intend to make application to this
Honourable Court on an expedited date to be arranged with the Registrar
and/or tha Deputy Judge President, for an order in the following tarms:

QA‘, 7



The application is heard as a matter of urgency and any non-compliance
with the rules and ordinary requirernents for service is condoned;

The decision of the First Respondent not to renaw the appointment of
the First Applicant as the Executive Director of the Independent Police
Investigative Directorate is declared uniawful and invalid and is reviewed
and set aside;

The dadision Is remitted to the. First Respondsnt for a frash decision,
which decision must be taken within 30 days of the date of this order;
and

The costs of this application shall be paid by the First Respondent, jointly
and severally with any other respondent that opposes the application.

Further and/or alternative relief.

TAKE NOTICE FURTHER that the affidavit of ROBERT MCBRIDE, and the
attached annexures, will be used In support of this application.

TAKE NOTICE FURTHER that:

(a)

The first respondent is called upon to show cause why the decision
referred to in prayer 2 above should not be set aside;

32



(b)

(c)

The first respondent is called upon, within five days of recelpt of this
notice of motion, to despatch to the Registrar the record of alt documents
and all electronic records that relate o the making of
the decision referred to in prayer 2 above, together with the reasons for
such decision, and. - to notify the applicant’s
attorneys that they have done so; and

The applicant will within five days of receipt of the record and reasons

from the Registrar, amend, add to, or vary the terms of ts notice of -

motion and suppiement the founding affidavit, by delivery of a notice and
accompanying affidavit.

TAKE NOTICE FURTHER that any respondents who wish to oppose the relief

sought are required:

(a)

(b)

(c)

within flye days of recsipt of this nofice of motion or any amendment
therelo, to deliver a notice to the applicants' attomeys that such
respondents intend to appose this application;.

to appoint an address within 15 kilometres of the office of the Registrar
at which the respondents will accept notice and service of all process in

such proceedings; and

within ten days of the axpliry of the filing of the applicants’ supplementary
papers, deliver such affidavits as they may desire In answer to the

allagations made by the applicants.

33

e



TO:

AND TO:

BY EMAIL:

34

/ADAMS & ADANIS
" Atlomays for Applicants
" Lynnwood Bridge Office Park

4 Daventry Strast

Lynnwood Manar

PRETORIA

Tel: (012) 436 6616

Fax: (012) 432 6000

E—mal!: lanmlsﬂadma.afr!ca

REGISTRAR OF THE HIGH COURT
PRETORIA

THE PORTFOLIO COMMITTEE ON POLICE

Parflament of South Africa
Padiament Streat
-Cape Town
/O THE STATE ATTORNEY
21st Floor SALU Buliding
316 Thabo Sehume Street
Pretoria
0001
an@
b lame 28
nitka nt.gov.za
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AND TO:

BY EMAIL:

AND TO:

BY EMAIL:

35

BSebslemetsa @ijustice.qov.za

THE CHAIRPERSON OF THE PORTFOLIO COMMITTEE ON
POLICE

Parllal_nent of South Africa

Parliament Strast

.Cape Town

C/O THE STATE ATTORNEY

2131 Floor SALU Building
418 Thabo Sehume Street

Pretoria

THE SPEAKER OF THE NATIONAL ASSEMBLY
Parllament of South Africa
‘Parflament Street
Cape Town
C/O THE STATE ATTORNEY
215t Floor SALU Buiiding
316 Thabo Sehume Street
Pretorla
0001

speaker@parllament.gov.za
larendse @oarfiament.cov.za
mdumezwen] @parliament.qov.za
BSebelemetsa @ iustice.ov.za

Q-



ANDTO:  THE MINISTER OF POLICE

231 Pretorius Street

756-7th floor Wachthuis Building

Pretoria

0002

C/O THE STATE ATTORNEY
21st Floor SALU Bullding
316 Thabo Sshume Straet

BY EMAIL:

ANDTO: CORRUPTION WATCH
Bth Floor, South Point Comer
87 De Korte Strest
Braamfontein 2001 Johannesburg

AND TO: HELEN SUZMAN FOUNDATION
6 Sherbome Road
Parktown
2193

BY EMAIL: viad.movshovich@webberwentzel.com
pooia.dela @webbarwenizel.com
dyian.cron@webbarwentzel.com
Daniel. Rafferrv @ webberwentzel.com

Pilay serwantzel.com

36
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CONSTITUTIONAL COURT OF SOUTH AFRICA

Case CCT 48/19
In the matter between:
HELEN SUZMAN FOUNDATION Applicant
and
ROBERT McBRIDE First Respondent
THE INDEPENDENT POLICE INVESTIGATIVE
DIRECTORATE Second Respondent
MINISTER OF POLICE Third Respondent
PORTFOLIO COMMITTEE ON POLICE:
NATIONAL ASSEMBLY Fourth Respondent

T

ORDER DATED 27 FEBRUARY 2019

i — +

CORAM: Mogoeng CJ, Cameron J, Froneman J, Jafta J, Khampepe ], Ledwaba AJ,
Madienga J, Nicholls AJ and Theron J,

Thé ‘Constitutional Court has considered this application for leave to appeal. It has
concluded that the application should be dismissed as it is not in the interests of justice
to hear it at this siage. The Court has decided not to award costs.

Order: The application for leave to appeal is dismissed.

AA3




M!i{(;é.’lﬂ ﬁ( rdi * I REGISTRAR OF 798 G- ris — ™

OF BOUTH . ¢ Y

REGISTRAR [ e
CONSTTTUTIONAL COURT J Frivere B X1 Comicton 180, s srtsesren 2017
l.' 2000227
TO: WEBBER WENTZEL | '
Attornicys for the Applicant aa— i
90 Rivonia Read | CRIFTER VAN DI oRONDWETLIG,
Jm ; s St B
OHANNESBURG
Tel: 011 530 5867
Fax: 011 530 6867
Email:viad. movshovich@webberwentzel.com
Ref: V Movshovich / P Dela / D Cron / D Rafferty / L Pillay 3005284
AND TO: ADAMS & ADAMS
Atiorneys for the First and Second Respondents
_ Lynwood Bridge Offioce Park
4 Duventry Street
Lynwood Manor
PRETORIA

Tei: 012 432 6000
.Fax: 011 784 2888

Email: jac.marais@adams.africa / thando. menentsa@adams.africa /
moyn.vanghmﬁﬂlm@ndams.nﬁiea / mpumelelondlela@adsms.africa
Ref: JSM/TDM/mnn/LT4287 '

.AND TO: THE STATE ATTORNEY, PRETORIA
Attorneys for the Third and Fourth Respondents
.Ground Floor

SALU Building.

316 Thabo Schume Street

PRETORIA '

Tel: 012 309 1623 /086 507 1910

Emiail: racbélemetsa@justice.gov.za

Ref: 00418/2019 /Z64/jb
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AR

Once those five years are up, the director's term tamminates aa a matter of law.
Beyond year five, the IPID director, as Mr McBride rightly acknowledges, has
*no right to have [his or her] appointment renewed".

3

This case s also fiot about the constifutionelity of renewable tsrms of office, Mr
McBride's complaint I not that the IPID direcior's term can be extended, which-
“mvites s favour-saeking disposition from the incumbent”. The logicat efid polnt
of Mr McBride's argument Is that a non-renewabls term is the goid standaid of
independence (though a non-renewable term would, of course, not be of much
heip to Mr McBrids). Prasumably not wanting to prove too much, Mr McBride's
case stops somewhsre short of independsncs requiring a non-renewable temy:
& renewable term is okay, but the final dacision to renew cannot be made by the
executive branch of govemment.

The final decision Is pot mads by the exscutive branch of govemment. Properly
interprated, the renawal process under section 6(3)(b) of the Act works just like
the appointment process under sections 6(1) and (2). The Ministec's role is
narrow: when an Incumbant director's five-year ferm nears its end, the Minister
makes a prefiminary decision fo renew or not to renew the Incumbent's term.
The Minister's decision, ke the- dacision to nominats someone o' be IPID
director, is et final. It Is a prefiminary decision that iz referred to the Portfolio
Commitiee, which the Portfollo Committse (and, ulimately, the National
Assamhly) may confirm or reject.

Mr McBride's timeline of events leaves out something important hg was the one

who approached me for a decision on renewing his term. His effidavit seems to
starl the timeline an 16 January 2012 when | “advisfad] that [I] had decided not

¢y
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2 The Iacts set out In this aifidavil are within my pemsacnal knowlsdge unisss

otherwise staled or apparent from the context. Whara | maka legal
submisgions, | do S0 on the advice of my legal represenistives.

! have resd the amewerng alfidavit of the Ministor of Palios, Mr
Bhakekwakhe Cals, and raply thareio insofer as is hacessary. Much of
the anawering affidavit is legal argument, and will be addrassed at the
appropriate time.

OVERVIEW OF REPLY

4

The Ministar has misundersiood and mischaractarised the applicants’
case. It is not the applicanis’ case that the Minlster has “no rols® In the
renswel of tha IPID Director's term of office.! The applicants” case Is that

‘the Minisiar cannot lake the final decision in ihis regard. The applicants

acoept thal the Minister may niake & recommendation to the Foriollo
Commiee, but the final decision- must be laken by the Portiolio
Commilies.

It s avidert from thie Minister's answering effidavit that, on this
fundamental point of faw, there Is {na longer} any dispute. This sppears
in particular from paragraph 9 of the answering affidavR. The applicants
have atways accapied that tha Minister s antitied to laka & "prafiminary
decislon”, for the Porlfollo Commitise's consideration and confimation or

1 Minister AA para 3.
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16

Undar sectlon 6(3)b)} of the Indeperdent Police Investigative Directorate
Act 1 of 2011 (“IPID Act"), the Execulive Diractor_'s_' appoiniment is
renewable for one additional term. | submit that whether my appointment
is ranewed s a decision that can only be taken by the Porifolio Commitiee,
and that the Portfolio Committee must take the decisicn before my term

expires oh 28 February 2019,

The Portfollo Committee has thus far been prevented from {aking this
decision, in truth because of the Minister's conduct.

15.1 The Minister began by unilaterally taking the decision himself and
allowing the Portfolio Cormmittee to play no rola.

15.2 When | wrote an urgent letter pointing out that thls is unlawful, the
Minister indicated that the matter would be referred to the Portfolio
Comittee for its consideration. However, the Minister has {despite
a demand to this effect) refused to withdraw his own decision that
my appointment arid employment contract will not be renewad.
Uniess and untll that happens, the Portfolio Committee cannot
lawfully take a decision, propery or at all.

| emphasise thet | accept that | have no right to have my appointment
renewed, nor any guarantee that the employment contract will be
renewed. However, | do have a right to have the decision regarding
renewal taken lawfully by the body lawfully vested with this power — that
Is the Portfolio Comimittee ~ rather than by the Minister.

10
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42

principle of independsnce. If that is what section 8(3)}(b) of the IPID Act

means, it is unconstitutional.

Hoivéver. in my submission that {s not the proper construction of seclion

6(3){b). Instead, properly construed,; it is the Portfolio Committee (as part

.of Parfiament and being the body that decides whether lo appaint the

Executive Director) that Is vested with the power o determine whether to
rensw the appointment of the Executive Director.

It there wers any doubt in this regﬁrd. | submit that the judgment and order
of the Constitutional Court in McBride ia determinative.

33.1 The Constitutional Court specifically held in McBride that section
6(3)(a) of the IPID Act was unconsfitutional for making the
Exscutive Director subject 1o the laws goveming the public ssrvice.

832 The Constitutional Court reasoned in paragraph 39 of its judgment:

“To sublect the Executive Director of IPID, which the
Consfitution demands fo be independsnt, to the laws
goveming the public service — to the extent that they
empower the' Minister to unfiaterally interfere with the
Executive Director's tenure — Is subversive of IPID's
institutional and functional indepandencs; as it urns the
Executive Director into a putgﬁc servant subject fo the
political control of the Minister™.

33.3 The order granted by the Constitutional Court In McBride v Minister

of Palice reads, In relevant part, as follows:

1€
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(b) any other Act that expresaly provides for the functions, powers, or duties
of the Authority (other than the Crown Entities Act 2004).

Section 4AB: insertad, on 25 Jamary 2005, by section 200 of e Crown Entities Act 2004 (2004 No

115);

'mmbérshipomuumﬂty
mmwmofupmsmmmmﬁwmﬂmA

on the recornmendation of the House of Representatives.
Subsection (1) applies despite section 28(1)(b) of the Crown Entities Act 2004.

- Bection 5 mubstiinted, on 29 Nevember 2007, by section 5 of the Independent Police Conduct Au-

thorrty Amendment Act 2007 (2607 No 38).

Chairperson of Anthority

The Governor-General, on the recommendation of the House of Representa-
tives, must sppoint 1 member as the chaitperson of the Authority.
ApexmappommdasthenhmpermoftheAuﬂamﬂymustbeaJudgeorn
retired Judge.

Subsection (1) applies despite clanse 1(2) of Schedule 5 of the Crown Entities
SéetimSA:hmd,m”NumthOT,bynﬂionfﬂwlndepmdemPoﬁqudnﬂAuthm—
ity Amendment Act 2007 (2007 No 38§).

Appointment of Judge as member of Authority
ThenppmnhnernofajudgeuamemberofﬁleAuthontydo&mtafﬂ!cthmor

her judicial office, rank, title, status, precedence, salary, annual or other allow-

ances, or other rights ommvxlegeaﬂ:atheorshehmuamdge including mat-
mmlnnngtompemnnuamn.

The time a Judge serves as a member of the Authority must be taken as service
as a Judge, _ _
Section SB inserted, on 29 Novemiber 2007, by section 9 of the Independent Police Conduct Authori-
ty Amendment Act 2007 (2007 No 38).

Resignation of member

A member may resign from office by written notice to the Govemor-General
(with a copy to the Authority) signed by the member.

The resignation is effective on receipt by the Governor-General of the notice or
gt any later time specified in the notice.

This section applies despite section 44 of the Crown Entities Act 2004.

Section SC: inserted, on 29 November 2007, by section 9 of the Independent Police Conduct Authori-
ty Amendment Act 2007 (2007 No 38).
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(a) to assist the responsible Minister to carry out his or her role (which is

described in section 27); and
(b) top@rfmmor-exﬁdseany or all of the following functions, duties, or

POWETS:

®  sdministering appropristions:

(i) administering legisiation:

(ifi) tendering advica to Ministers:

(iv) any other functions, duties, or powers in this Act or another Act

that may, or must, bé performed or éxercized by the monitor.
Section 27A: inseried, an 18 July 2013, by section 10 of the' Crown Entities Amendment Act 2013
(2013 No 51).
Appointment, removal, and conditions of members

Method of appoiniment of members

A member of a statutory entity is appointed by—

(a) the responsible Minister, in the case of a member of a Crown agent or
autonpomous Crown entity; or

(b) the Governor-Genersl, on the recommendation of the responsible Minis-
ter, in the case of a member of an independent Crown entity.

The appointment must be made by written notice to the member (with a copy

to the entity).

The notice must—

(2) state the dats on which the appointment takes effect which must not be
enrherthmthedatemwhmhﬂ:enomeummwd,md

(b) state the term ofﬂwappomtment.

(¢} [Repealed] '

ThempomibleMmﬂrmustmmthutbefoﬂowmgmmﬁadmme

Gmmaassoonnalsreasonablypracncableaﬂumq:pommmlsmada

(a) the name of the appointee and the statutory.entity; and
(b) the date on which the appeintment takes effect; and
(c) the term of the appointment.

Section 28(3)(b): Md,.on‘llulyzom, by section 4(1) of the Crown Entities Amendment
Act 2010 (2010.No 60).

. Section 28(3)(¢): répealed, on 7 July 2010, by section 4(1) of the Crown Entities Amendment

Act 2010 (2010 No 60),
Section 28(4): added, on 7 Jaly 2010, by section 4(2) of the Crown Entities Amendment Act 2010
{2010 No 60).
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Section 30(2)(b): substituted, an 25 October 2006, by section 25 of the Securities Amendment Act
2006 (2006 No 46).

Section 30(2)(b); amended, on 1 December 2014, by section 150 of the Financial Markets (Repeals
and Amendments) Act 2013 (2013 No 70).

Requirements before appointment ‘
Before a person is appointed as a member of a statutory entity, the person

mugt—

()  consent in writing to being 2 member; and

(b)  certify that he or she is not disqualified from being a member; and

(¢) disclose to the responsible Minister the nature and extent (including
monetary value, if quantifiable) of all interests that the pérson has at that
time, or is likely to have, in matters relating to the statutory entity.

The bosird of the entity must notify the responsible Minister of a failure to com-

ply with subsection (1){c) as soon as practicable after becoming aware of the

failare.

Term of office of members

A member of a statutory entity holds office for—

(28) 3 years or any shorter period stated in the notice of appointment, in the
case of a member of a Crown agent or autonomous Crown entity; or

(b) 5 years or-any shorter period stated in the notice of appointment, in the
case of a member of an independent Crown entity.

A member may be reappointed.

A member continues in office despite the expiry of his or her term of office

until— .

(a) - the member is reappointed; or

(b) the member's successor is appointed; or

(c) the appointor informs the member by written notice (with a copy to the
entity) that the member is not to be reappointed and no successor is to be
appointed at that time.

This section is subject to section 45.

Elected, co-opted, etc, members

Sections 28, 29, 31(1)(a) and (b), and 32 do not apply to a member of a statu-

tory entity who is appointed under the entity’s Act by election, co-option, or

designation, or by eny method other than appointment by a Minister or the

Governor-General.

Section 31(1)(c) does not apply to & member of a statutory eatity who is

appointed (whether or not by nomination) by any method other than appoint-

ment by a Minister or the Governor-General if, under another Act, the member
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PART VI Giviian Review and Complsints Commission Far the Foysl Canedien Moumed
Sestions 4526453

PART VI

Civilian Review and Complaints
Commission For the Royal
Canadian Mounted Police

Establishment and Organization

' Estabiishment

48.29 (1) The Civilian Review and Complainits Commis-
-gion for the Royal Canadisn Mounted Police is estab-
lished, consisting of a Chairperson and not more than
four other members, one of whom may be a Vice-chair-
person, appointed by the Governor in Coundil.

insligibity
(2) A person is not eligible to be 2 member of the Com-
mission if that person

{a} is 8 member or former member; or

{b). is not a Canadian citlzen or a permanent resident
wiﬁ:mﬂxemuumgdmbmz(l)ofthefnmugm—
tion and Refugee Protection Act.

{8) The Governor in Couneil shall, before appolnting a
person as a member of the Commission, consider the
peed for regional representation in the membership of
the Commission.

Reappointment

lﬂAmmbuofﬂ:aGummmnuthgﬂ)]eforrmp—
‘pointment on the expiry of that member’s term of office.

RS, 1985, c. 8 (2nd Supp.), & 16 2003, 0. 23, § V7E); 2013, 6, 16, 8. 36,

Full- or part-time

48.3 (1) The Chairperson is a full-time member of the
Commission. The other members may be appointed as
full-time or part-time members of the Commission.

Tenure

{2) Each member of the Commission holds office during
good behaviour for a term of not more than five years but
may be removed for cause at any time by the Governor in
Couneil.

Cusrant to April 25, 209
I.-mmﬁdunmn.ﬂ"

49

Gendamnere royels du Canads

PARTE Vi Commission chile d'mamen ot de treksmert des pisiries mistives b s
Gendarme©ia roysle du Caneds

Articiss 45.29-45.9

PARTIE V1

Commission civile d'examen et
de traitement des plaintes
relatives a la Gendarmerie
royale du Canada

Constitution et organisation

Constitution

45.20 (1) Est constituée Ia Commission civile d'examen

et de trattement des plaintes relatives  la Gandarmerie
royale dn Canads, composée d'un président et d'an plus
quatre sutres membres, dont 'un pent &re tm vice-pré-
sident, nommés par Ie gouverneur en-conseil.

inadmissibiiité
(2) Estinadmissible A titre de membre de la Commission
quiconque :

#) est un membre ou un ancien membre;

b} x'est ni citoyen canadien ni résident permanent an

sens du paragraphe 2(1) de la Loi sur Fimmigration et
la protection des réfiugiés.

Considération avant la nominetion
{3} Le gouverneur en consedl, avant de nommer une per-
sonne membre de la Commussion, Hent compte de Ia né-

-cesslté d’assurer 1a représentation des régions.

{4) Le mandat des membres de Ia Commission peut étre
renouvelé, '

LR {1888, ch. B {2® suppl), ans. 16; 2003, ch, 22, srt. 21NAY, 2013, ob. 18, art. 36,

Temps plein ou temips partiel _

48.3 (1) Le président est membre & temps plein de la
Commission. Les sutres membres peuvent &tre nommés
A bémps plein ou & temps partiel.

Mandet
@ IesmambrésdghCnmnduionoecupentleurchuge
4. titre inamovible pour un mandat d'au plus cing ans,
sous réserve de révocation par le gouverneur en conseil
pour motif valable.

A Jour au 25 avrll 2010
Deimléry modiication e 21 saptymbre 2017
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Commities and certain preliminary issues were discussed by members.
The meeting of the Commities has been adjoumned untll 10h00 on
Monday, 25 February 2018. Further Committse meetings. have been
scheduled between 26 — 28 February 2019 to finalise the rnatter.

14.  As presently advised, the Committee would be in a position to take a
declsion and prepare a report on the matter for the National Assembily by

28 February 2018.

FRANCOIS BEUKMAN

| certify thet the deponent acknowledged to me that:
8. he knows and understands the contents of this declaration;

b. he has no objaction to taking the prescribed oath;

¢. he considers the prescribed oath to be binding on his conscisnce;

the deponent thereafier uttered the words: “| swear that the contents of this
affidavit are true; so help me God";

The deponent signed this affidavit n my presence at the address set out

hereunder on this day of FEBRUARY 2019.

051 78485 | )
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