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IN THE HiIGH COURT OF SOUTH AFRICA
{GAUTENG DIVISION, PRETORIA)

caseno: B2ESE IQQ

In the matter between:
HELEN SUZMAN FOUNDATION

and

THE PRESIDENT OF THE REPUBLIC OF
SOUTH AFRICA Second Respondent

THE CABINET OF THE REPUBLIC OF
SCUTH AFRICA Third Resgorcdent

CHAIRPERSON GF THE NATIONAL COUNCIL
OF PROVINCES Fourth Respondent

THE MINISTER OF COOPERATIVE
GOVERNANCE AND TRADITIONAL AFFAIRE Fifth Respondert

NOTICE OF MOTION

TART NOTICE THAT the applicant intends to make application to this Court i 18:00 o5
25 August 2020, or sc soon theraafter as counsel may be heard, for an order on ihe

following terms:

1. directing that this matier be heard on an urgent basis in terms of Rulz 8(12) of the
Uniforen Rules of Court, and dispensing with the ferms and service provided for in

those Rules;

2. declaring that:



~
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2.1 RParliament has failed io 1u'fil its obligations under sections 42(3), 44(1), 55(1)
and 68 of tha Constitution, io coasider, iniiste and prepare, and pass
legislation ihat reguiates the staie's response to the threat posed arid harm

caused by SARS-CoV-2 and COVID-1€ (tcgether, "COVID-19");

2.2 the President, as head of the National Execuiivs, along with the Cabinet of the
Republic of South Africa, has failed ‘o fulfil the obligation under section 85(2)
of the Constitution to prepare and initiate legislatlion thai ragulates the siaie's

response to the threat poseri and the harm caused by COViD-19;

2.3 Parliameni and Cabinet have failed {0 fulfil their obligations, under section 7(2)
of the Constitution:. to respeci, protec!, promote and fulfi! the rights in the Bill of
Rights, insofar as iheir legisiative and sxeculive responses to COVID-1¢ is

conceined;
3. direciing that:

3.1 Cabinet must, without dslay, exercise its power under saction 85(2)(d) of the
Consiitution, for sake of preparing and initiating national lagislation that has as
its purpose the regulsation of the staie's response to the threat posed and harm

caused by COVID-18;

3.2 Parliament musi, withoui dalay, exarcise ils powers under seclions 55(1) and
68 of the Constitution, for the sake of passing legislation that has as its
nurnose ihe regulation of the siate's resporise to the threai posed and harm

causad by CCVID-19;

4.  declaring that the nowers of the Minister of Cooperative Governance and Tradiiional
Affairs under the Disasier Managemant Act, 2002, exercised pursuant to GM 312,

15 March 2020, wili terminzte simultaneously with ithe passage of the legislation

referred o in paragraph 3;
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5. direciing thal any respondent that opposes the relief sought is ordered to pay the

applicant’s costs, includirig the cosis of twe counsel; zind

granting further and/or alternative relie.

o

TAKE NOTICE FURTHER that ii any of the respondenis intands to oppose the ralief

soughi, such respondent is required:

{a) io nolify the applicant's aliomeys in writing on or befors 29 July 2020 and in such
notice o appoint an address within 15 kilometres of the offica of the Registrar of this
Honourable Court at which the raspondents will accept nolice and service of all

precess in these procesedings; and

(b) to deliver its answering affidavil, if any, on or before 14 Augusi 2020, so as io aliow

the applicant to delivar replying pagers, if any, by 20 August 20Z0.

TAKE NOTICE FURTHER THAT the applicant has apnoinied the offices of its attorneys,
their details having b=san set out below, as the address at which it will accepi notice and

service of all documents in these proceadings.

TAKE NOTICE FURTHER thai the affidavit of MR FRANCIS ANTONIE will be used in

supnort of this application.

PLEASE ENROL THE MATTER FOR URGENT HEARING ACCORDINGLY.

- "’4
DATED AT JOHANNEBSURG ON THIS-’/"; DAY OF JULY 2020

£
7
‘-p

WEB ,
Applicant's Attornays

20 Rivonia Road, Sandton
Jehannesburg

2196

PO Box 61771, Marshalltown




TO:

AND TO:

AND TGO

AND TO:

AND TO:

AND TO:

Johannasbrg, 2107, South Airica

Tel: +27 11 530 5857

Fax: +27 i1 530 6667

Email: viad.movehevich@webberwenizet.com;
pooia.dela@wabbenventzsl.comi

dvian.cronfwebbanvenizel.com;

maithew. Kruger@webberwenizel.com;
jassica, @wenbervenizel.com

-,

Ref:  V Movshovich /P Dela/ D Cron / & Rafiarty /

vl Krugar / J Du Toil
3041348
c/o HILLS INCORPORATED ATTORNEYS
Oifice 8213, 1* Floor, Parkdev Building
Brooklyn Bridge Oiiice Park
570 Fehrsen Street
Srookivn
Pretoria
Tel: 087 944 1800
Ref. A Engelbrecht

THE REGISTRAR OF THE ABOVE HONOURABLE COURT

THE SPEAKER OF THE NATIONAL
ASSEMBLY

First Respondant
semaker@parliament.aov.za;
vahrahams@parliament.qov.za

THE PRESIDENT OF THE REPUBLIC OF
SOUTH AFRICA

Seccind Respondent
vrasidentrsa@nrasidency.oov. z2a;
nokukhisnya@presivency.oov.za;
Roberi@uyesidency.aov.ze

THE CABINET OF THE REPUBLIC OF
SOUTH AFRICA

Third Respondent
presidenirsa@presidency.cov.za;
Robari@presidency.gov.ze

CHAIRPERSON OF THE NATIONAL
COUNCIL OF PROVINCES

Fourih Respondent

zhiats!

e

A LA

wavo@®nariament.oov.za

THE MINISTER OF COOPERATIVE
GOVERNANCE AND TRADITIONAL.
AFFAIRS



Fiith Respondent

nfeensia. 0oy Za,

cargiineManec




IN THE HIGH COURT OF SOUTH AFRICA
(GAUTENG DIVISION, PRETORIA)

CASE NO: 32‘558 {ZO

In the maiter between;

HELEN SUZMAN FOUNDATION Applicant
and
THE SPEAKER OF THE NATIONAL ASSEMBLY First Respondent

THE PRESIDENT OF THE REPUBLIC OF
SOUTH AFRICA Secend Respondent

THE CABINET GF THE REPUBLIC OF
SOUTH AFRICA Third Respondent

CHAIRPERSON OF THE NATIONAL COUNCIL
GF PROVINCES Feurth Respondent

THE MINISTER OF COOPERATIVE
GOVERNANCE AND TRADITIONAL AFFAIRS Fifth Raspondent

FOUNDING AFFIDAVIT

1, the undersigned,

FRANCIS ANTONIE

do hereby make oath and state that:

1. | am an aduit male director of tha applicarit, the Helen Suzman Foundation ("HEF"),
situated ai 5 Sherborna Foad, Parkiown, Jchannesburg, a non-governmental
orgenisation whose objectives are to deiend the values that underpin cur fiberal

/
constitutional demecracy and {2 promote respect for human rights. /{/f ( /
F !

:E.» .
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| am culy auvthorised to depose to this affidavit and bring this application on behalf of
the HSF. The facts contained in this aiiidavit are to the best of rity knowledge bolh
true and corraci and, unless otherwise stated or indicated by the coniexi, are within
my personal knowladge. Where | make legal submissions, | do this cn the strength

of the advice of my legal reprasentatives.

INTRODUCTION

4.1

4.2

4.3

The Rapublic of South Airica is a constitutional democracy. We are ong, sovereign,
democratic state, founded on the supremacy of the Consiitution and tha rule of law.'
The Consiitution is the supreme law. Law or conduci inconsisteni with it is invalid.
The obligations thai are imposed by it musi be fuliilled.? if law or conduct is invalid,

ihe couris must daclare it so.®

This application is brought before this Couit under Rule 5(12) of the Uniform Rules

of Court:

insofar as Parliament has failed to {uliil its duties under sections 42(3), 44(1),
55(1) and 58 of ihe Consiitulion, {0 consider issues and initiale and prepare
and pass legislation relaling ic the threat posad and harm caused by SARS-

CoV-2 and COVID-16 (tegsther, "COVID-19");

insofar as the Presicent of tha Republic, ivir Matamela Cvril Ramaphosz ("the
Presidant”), in his capecity as head of the Nalional Execuiiva, together with
the Cabinet of the Republic of South Africa ("the Cabinet"), have failed to fulfil
the duly under section 35(2) of the Constitution {o prepare and initiate

Iagislation relating to the threat posed and harm caused by COVID-18;

{o the extent that Parliament and Cabinat havs failed to iuliil their respective

' Section 1 of the Constitution

2 section 2 of the Constitution
3 Section 172(1)(a) of the Constitution
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constitutional duties as aforesaid, and thet dutizs io respect, protect, promote

and fulfil the nghts in the Bill of Fighis. per section 7(2) of the Consiitution;

given the manifest urgency in correcting whai, unfoitunately, is 2 dereliction of
duty by Parliameni and Cabinet in permiiting the unlawful and indefinite
concentration of (significant) nowai in a select few, contrary to fundameantal

prescripts of our Constitution.

For ihe reasons set out in this aifidavit, it is clear thal this matizr is wrgent and raises
issues of nationai constitutional imporiance. This Honcurable Court held recanily in
Frsedom Front Flus v Fresident of the Republic of Souih Africa and Other’ that
maiters which ingger "questions that relate o compliance with the Constitution and
its supremacy and the respect lor human righis . . . must, in our visw, move us in the

direction of concluding that the matier is indeed urgeni' .

The HSF shall, simultaneously with launching thesa papers, approach the
Honcurablz Judge President and Deputy Judge President for a special allocation

and expedited heasing of this matiter.

This application iz launched in circumstances where MSF lirsi approached the
Constitutional Court, in an application daied 20 May 2620, for relief substanlially
similar to that socught in this application, on the basis of the Constitutiona! Court's
exclusive jwisdiciion. In an order dated 3 July 2020 (annexed markad "FA1") that
Court found that the application dic noi engage iis exclusive jurigdiction and it was
not in the interests of justice io grant leave in the circumstances. Given that the
matter falls ouiside the Constitutionzl Court's exclusive jurisdiction, HSF is pursuing
this maiter through the hierarchy governing conslitutional matiers falling outside the

Constilutional Court's exclusive purview.

As the above suggests, this anpplication is not about the merits or otherwise of any

4 [2020] ZAGPPHC 266 (€ July 2020).
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10.

11.

4
regulaiions, direclions or oiher substantive exearcise oi power by the Minisizr of
Cooperalive Governance and Tradilicnal Aifairs ("the Minister”), the Presitent or
Cabine!, relating to COVIE-19. The COVID-19 crisis has requirad difiicult decisiong
and urgent responses about which reasonable people might disagree. The HSF
respecis the enormous burden that has fallen on ihe shoulders of the President and

his government at this time.

This application is entirely and only about a narrow, but fundamenial, question to do
with the struciure and localion of power under the Consiilution. The HSF
approaches inis Couri, in other werds, not because it advances a substaniive view
about what the state has done in respons2 to COVID-19, bui because it objects to
how the stale has responded—aoi, rather, how paris of the stais have failed to
raspond. It is now critical that the proper location of that power be restored, noi only
in the present ciisis (to snisure all the benefiis that this Court has stressed about the
importance of deliberation in ihe legislaiive process), but for the long-term

imporiance of our constifutional project.

As | explain in this affidavit, Parliament and Cabinat have failed in their consiitutional
duties to exercise their viial and respeciive legislalive and execuiive authority to deal

with COVID-18.

Rather than passing legislation ihat deals with the immediate and longer term threal
posed and harm caused by COVIR-1§, theraby fuliilling ils function under saciion
42(3) and (4) of the Constitution "{o represent the psople", "ensure governmait by
the people under ths Constiiution", to piovide "a naticnal forum for public
censidzration of issues, by peassing legislation and by scrulinizing and oversesing
execulive action’, Parliament hzs abandoned the power vested in it by sections 43,
44(1), 55(1) and 68 of the Constitution to the wiinister, the Presideni and Cabinet,
who now more ihan four months oa, continug o act unilaieraily under section 27 of
the Disasier idanagement Act, 2002 ("the Disaster Act") (o legislaie every maierial

aspect of everyone's social, political and economic life in the Renublic.

L
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12. The impact has not only been on the rights of the entire populace. It has also been
to the detriment oi iundamenial constitutional principles held ic be sacrosanct by ihe
courts, and by which our righis are ordinarily besi advanced and protected. The
principles are multi-paity democracy,’ representztive and participaiory democracy,®

responsiveness, accountability,” and openness.®

13. The Supreme Couri of Apz2al has held thal "[oJoen and transpearent government . . .

8

concerning the aifairs of the Siate is the lifeblood of demacracy.”™ And, in Criani-

Ambrosini, the Constiutional Court articulated the imperative oi pariicipatory
democracy under section 55 of tha Constitution in thes2 sirikingly appropriate terms:

]

respeci_is_given to the rights of all_io bz heard and_have their views
considered. . . .

The open and deliberative nature of the process goes furthar than providing a
dignified and meaningiul role for all participants. It is calculaied {o produce
better gutcomes througi subjecting lavvs and governmantal aciion to the test
of critical dsbate, rather than basing ihem on unilaieral decision-making. 1t
should be underlined that the responsibility for sesrious and meaningful
daliberation and descision-making rasts not only on the majority, but on

minority groups as wsll. In the end, ihe endeavours of both majority and
minority parties should be dirscted not iowarde exercising (or blocking the

exercige) of power for its own sake, but at achieving & just society whera, in

% United Dernocratic idovament v Frasident of the Republic of South Africa and Others (African
Christizn Democratic Party and Others Intervening; Institute for Democracy in South Africa and
Another as Amici Curiae) (No 2) 2003 (1) 84 495 (CC) ai paras 24 and 26

® Doctors for Life International v Speaker of ihe National Assembly and Othars 2006 (5) SA
416 (CC) at paras 110-7

” Raii Commuters Action Group and Others v Transnet Lid i/a Metrorail and Others 2005 (2) SA
358 (CC) at paras 74-6

® Sections 1(d), 57(1), 57(2)(b) and 185(1) of the Constitution. See Adatatiefe Miunicipality and

Others v President of the RSA and Others 2006 (5) SA 47 (CC) at para 110, where Sachs J heid
that “filn_our constitutionsl r, the legitimacy of laws made by Parliament comes not from awe.

but from openness”.

® president of the Republic of South Africa and Others v M & G Mecia Lid 2011 (2) SA 1 (SCA) at
para 1

e
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17.

&

the words of ihe Preamble, 'South Airica belongs o all who live in it . . ."
(Emphases added).'

Likewise, the National Executive has failed to exeicice the authority that is vested in
it by section 85(1) ant! (2) of the Constitution, icr insiead of preparing and initiating
legislation ihat cdeals specifically wilh the threat posad and harm caused by COVID
19, it has parmitled a situation to andure in which the iiinister, alone or together with
others, continues ongeingly (o 2xarcise sweeping powers under the Disaster Aci ic
fimit and direct how persons, both natural and juristic, live or act, in almost every

aspect of their daily exisience.

Thesa consiitutional {ailures and the stale of affairs they have brought about know

no parallel in our Constitution's histosy.

The HSF's case is uncomplicated. Tihe Disaster Act, which redirects in a wholesale
way legislative and executive power to the Ministar, can only operate for a very short
neriod, namely, uniil Parlizment and Cabinel ars positioned to reclaim iheir primary,
constitutionally-mandated lsgislative and executive roles. This requires both bodies
actively io iake sieps to raach this siaie. What HSF fears is a misundarsianding of
ihe Disaster Act, as against the requiraments of ithe Coastiiution. 1t is svident that
Parliameni and the Matienal Exacuiive bzlieve that the iinister can exercise her
power icr as iong as COVID-15 presenis a threat. This could be for months or even
vaars, meaning ihat the siale's resnonse o COVID-12 will remain exclusively within

the subjeclive purview of the execulive branch cf government.

Whal HSF seeks, in other words, is simply the return of power 1o Paidiameni and the
Executive, functioning as required by the Constitulion. Mo attack at all, thersfore, is
made on the policy choices or vaiue judgmenis that are embodied in ihe ragulations

made and direciions issued to date.

'® Oriani-Ambrosini, MP v Sisulu, ¥P Speaker of the National Assemblv 2012 (6) SA 588 (CC) at
paras 45 to 47, citing Democratic Alilance and Another v iviasondo NO and Another 2003 (2) SA
413 (CC) at paras 42 to 43

11
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18. Since it is the failure to exercise these legislative and axecuiive powers, noit what
has been done by the Minisier and others io respond to COVID-19, thai informs this
application, ihe reliai the HSF sesks does not concern the validity of any positive
law made or conduc! iaken ic daie. The HSF only seeks an order declaring ihese
jallures unconstiiutionzl, along wiin an order requiring Parliament and the Mational
Executive to exercise {heir duiies to deal adequately with the threat posed and the
harm caused by COVID-16, within the strictures oif cur carefullv calibreted scheme
of constitutional Dowers

19. The remainder of this afiidavit is structurad as follows:

16.1 Parties.

19.2 COVID-19 and the Disaster Act.

19.3 Parliament and Cabinat: missing in acticn.

19.4 Constitutional duties: Parliarent and the National Execuiive.

19.5 Standing and urgency.

19.6 Relief.

PARTIES

20. The applicant is iHSF. HSF was established in 1993, and is a non-governmenial
organisaiion that axists "o defend the valuas that underpin cur liberal constiiuiional
democracy and to promote respaci for human rights". It is primarily concernad with
the fundamental principles oi democracy, rule oi law and separation of powers. It
brings this application in its own and the public's interest.

21. The first respondent is the Speaker of the Mational Assembly, currenily Thandi Ruth

Modise, elactad in terms of section 52 of the Constiiution as the presiding dfficer of

the Mational Assembly. Her email address is speaker@narliament.ciov.za. She is

12
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2

3.

5.

(7

8
cited in her official capaciiy, for this application concerns Parliarmeni's powers and

duties under the Constitution.

The second respondent is the President, currently Mr Maiamela Cyril Ramaphosa,
elecied in terms of section 86 ci the Consiitution. The President's email address is
presidentrsa@oresidency.gov.za. He is cited in his cfficial capacity and as head of
the Mational Executive, as this applicaticnh concerns the exacuiive powers and duties

of the President and Cabinet under the Constitution.

The third respondent is the Chairperson of the Mational Council of Frovinces, now
tir Amos Mkosiyvakhe iMasoncio, elected in terms of seclion 64 oi the Constitution as
its presicing officer. His email address is chairpersonsoffice@parliament.qgov.za. He
is ciiad in his ofiicial capacity, for this application concerns Farliament's powers and

dluties under the Constitution.

The fourih respondent ie the Cabinai of the Republic of South Airica, established
under sectien 31 of the Constilution. Tha Cabinet is cited bacause this application
concerns the execulive powars and duties oi ihe Cabingi, heacied by the President,

under the Constitution.

The iifth respondent is the Minister of Cooperative Covernance and Traditional
Ajfairs. The incumbent is Dr Mkosazana Clarice Dlamini-Zuma. The Minister is cited
in har cfficial cepacity as the perscn responsible for implementing and exercising
powers under the Disaster Act. Her email addresses are CarolineM@cogta.qov.za

and info@coata.aov.za.

Due to resirictions impesed as a resuli of COVID19, this application will be delivered

zlectronically at the email addresses set forth above.

COVID-19 AND THE DISASTER ACT

27. The first case of COVID-19 in South Africa was reported on £ Merch 2020. On 15

viarch 2020, reacting to the threai posed by COVID-19, ihe Minister e:-zercisefe;:;. i O

13



28.

30.

g
power under the Disasier Act lo declare a national staie of disaster (“the
Declaration")."! The Daclaration was made after the classiiication, on 15 March
2029, of CCVID-19 as a national disasier by the Head oi the MNational Disasier
Managemant Centre ("the National Centre"), a body created by ihe Disasier Act.*
The Head's power to make the classification is crealed by seclion 23(6) of the

Disaster Act, and is diistinct from the Ministei's power io declare a disaster,

Since COVID-18 was classiiied a national disaster, the Ministe:'s power to declare a
national siate oi disasier was exercised under section 27(1) of the Disaster Act. The

section provides:

"In the event of a national disaster, the Minisiar may, by notice in the Gazetie,
declare a national state of disaster if~

(a) existing legislaiion and coniingency arrangements dc noi adequately
provicie for the naiional axecutive to deal efiectively wiih the disaster: or

(b) cther special circumsiances warrant the declaration of a national state of
disaster.”

When the Minisier made the Declaration, she ciled "special circurnstances’, nct
inadequate lagislation and conilingency arrangements, as justifving her decision to
declare & national state of disaster. She offerad three reasons ior the Declaration:
(a) the World Health Organisation having daclared COVID-1$ a pandemic; (b) the
classification of COVID-19 as a national disaster by the FHead of ihe Mational Cantre;
and (c) tha nead io augmeni existing measures that had (by then) heen taken by

crgans of siate o deal with COVID-18.

Whilst this power to declare & siate of disaster is subject to the Head of the Nalional
Centre's prior classiiication of an event as a cisaster, this Head is appointed by the

Minister and the security of ihis appointmeni is subject only to coniraciual and

"' GN 313, 15 March 2020
2 N 512, 15 March 2020

14



10
employrmeni norms or laws.” So, the Head 1s not struciuré!ly independeni in the

exarcise of this power.

31. Under saclicn 27(2) of the Disasier Acl, after & national staie of disaster is declared,
the Minisier may, afier consulting responsible Cabinet members, make regulations

or issue directions or authorise the issuing of directions:

"If a naiicnal state of disaster has Decn declarad in terms of subseciion (1),
the Minister may, subject to subssclion (3), and after consulting the
rasponsible Cabinel member, make regulations or issua directions or
authorise the issus of diractions concarning-

(a) the reiease of any available resources of the national government,
including slcres, equipment, vahicles and facilities;

(L) the release of personnel of a national organ of state for ihe rendering of
emargency seivicss;

(c) the implemeriation of all or any of ihe provisions of a national disasier
managzament plan that are applicable in (he circumstances;

(d) the evacuation tc temporary sheliers of all or part of ihe population from
the disastsr-stricken or ifhrzatenad area if such action is necessary for the
prasarvation of life;

(e} the regulation of trafiic to, from or within the disaster-siricken or ihveatenad
area;

{f) ihe regulation of the mevement of parsons and goods ic, from or within the
disastar-siricken or threatened arazg;

(g) the control and occupancy of premises in the disasier-stricken or
threatanad area;

(h) the provision, control or use of tamporary amergency accommodation;

(i) the suspension or limiting of ihe sale, dispensing or ilransportation of
alcoholic beverages in the disaster-stiicken or ihreatened area;

'3 gection 10(1) of the Disaster Act

—
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() the maintenance or instaliation of temporary lines of communication to,

from or within the disastar arsa;
(k) the dissemination of information required for dealing with the disaster;
() emergency procurament procecurss,
(m) the facilitation of response and post-disastar racovery and rehabilitation;

(n) cther steps ithat may be necessary to prevent an escalation of the disaster,

or lo alleviate, contain and minimisz ihe eifscis of the disaster; or

(o) staps to facilitais international assistance.”
32. Apart from the wide-ranging subject matter lisied in seclion 27(2), the caich-zall
clause in paragrapi (n) exiends regulatory suihority to all "other staps that may be

necessary io pravent an ascalaifon of the disasier, or to alleviaie, contsin and

minimise the efifects of the disaster".
The scope oi the Minister's legislative power is further confirmed by section 59(1)(a)

33.
oi the Disaster Act, which provides that the Minisier has the authorily io make any
y ior the efiective carrying out of

regulaticn concerning any matter that is neces

the objecis of the Act:
"The #inister may make regulations nct inconsistent with {his Act-

(a) concerning any matter that-
(ii) may or must be prescribed in tarms of a provision o/ this Act; or

(i) is necessary to nrescribe ior the effective carrying out of the objects of

this Act”
For our purposas, therefore, provided the regulation or diraction concerns COVID-

34.
18, the scope of what can be made or issued is effectively unlimited. Indeed, as we

have seen in ithe monihs since the Declaration, the subject maiter over which the

Ministar has power is staggaring. | return io this issue later.
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executive powers by delimiting ithe purnoses for which they can be gxercised, the
generality of the stipulated purposes means, in effect, that the consiraints are

extremely veak:

"The powers referred to in subsection (2) may be exercised only to the exient
ithat this is necessary for the purpose of

(a) assisting and proiecting the public;
(b) providing relief lo tha public;

(c) protecting properiy;

(d) preveniing or ccmbating disruption; or

(e) dealing wiih the desiructive and othar effects of the disasier.”

36. The scope and generality of these law-making and axecutive powers are entrenched

37.

by seciion 27(5), which regulaies the lifespan of any declaration of an cccurrence as

a nationzl state of disaster:

"A naiicnal stete of disaster that has been daclared in terms of subsection (1)—
(&) lapsss ihrea maonihs after it has been declared;

(h) may be terminated by the kiinister by notice in the Gazette befora it lapses
in ierms of paragraph (a); and

(c) may be axiencizd by the Wiinister by notice in the Gazstte jor one month ai
a tima belore it lapses in terms of paragraph (a) or ihe exisiing a:xtension is
due to expire."

The effec! of this subsection, in particular paragrapn (¢), is that for sc long as the
facts that justified the Declaration exist, the Minister has sole discretion lo exiend it.
The imporiant corollary of paragraph (c}, | explain in paragraphs 64.io 75 below, is
that as soon as the facts jusiifying the Declaration ceass, the Minisiar must exercise
her power under paragraph (b) (o isrminate the Declaration. Befcre | maks the cass u

l

for this purposive reading of these powais, however, it is imporiant (o identify a limit
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40.

13

on their exercise, which limit is internal (0 the Disasier Act and poinis lo the proper

consiitutional locus of power and control outside of the Act.

Section 2(1)(b) of the Disasier Act provides a very imporiant carve out to the

application of the Act:

"This Act doss not apply to an occurrance falling within the definition of
“disaster” in section 1-

@ ...;or

(b} to iha extent that that occurrenca can be dealt with efiectively
in terms of other national lagislation—

(i} aimed at reducing the risk, and eaddressing the
consequences, of occurrences of thai naivre; and

(i) identified by the Wiiinister by notice in the Gazeiis."

In paragraphs 88 to 85 below, | shall exzlain that paragraph (b) above, like section
27(1) of the Disaster Act, which centemplates the sxistence ol "legislaiion and
contingency arranigements” thal "adequaiely provide lor the naiicnal axscuiive (o
deal sifectively with tha disastar”, is a statutery recognition of tha constitutional fact
that the primary, ordinary locus of power to regulate the staie's response to sccial

and natural ills is Parliament.

Pursuant o the Declaration, purportedly acling under the enabling nrovigions of the
Disaster Act, the iiinister, apparently afier consulting other members of Cabinet,
and also these members on her authority, has issusd a swathe of regulations and

dgirections. iviost significantly:

on 18 March 2020, the Ministar issued regulaiions under section 27(2) of the
Cisasier Act (GM 318), which regulations were amended on 25 iviarch 2020
(GN 398), 26 nviarch 2020 (GIN 418), 2 April 2020 (GN 446), 16 April 2020 (GN
465) and 20 April 2020 (GiM 471) (colleciively, “the Initial Lockdown

Regulations”); and
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on 29 April 2020, the Minister issued regulaiions under seclion 27(2) of the
Disaster Act (GM 480) (“the Risk Regulations"), which replaced the Initial
Lockdewn Regulations. At the iime of deposing lo this afficavil, the Risk
Regulations are in full forca and effect, albeit, as | explain below, subject ic a

siream of (oiten contradiciory) amendmenis.

Below, whan | articulate the duty of Parliament and the Mational Executive to initiate,
niepara and pass COVID-12 specific legislation, | explain that the Initial Lockdown
Regulation and Risk Regulations did and de significantly limii various fundamential

constitulional rights.

Whilsl these limits are certainiy important, even more imporiani ior purposes cf this
application is that the Minisier's exaicise of legislalive and executive powers under
the Disaster Act, in crealing the lnitial Lockdown and the Risk Regulations, departs
substantially from basic principlas, processes and siructural provisions oi the
Constilution. As already noted, it is the departure from thase principles, processes
and struciures—without any indication of when ihose principles, processes and
siruclures will be resiored—that is the focus of this application. | shall now ungack

tha naiure of this departure.

PARLIAMENT AND CABINET: MISSING IN ACTION

43.

The state's legislative and executive response to COVID-18 has been sourced in
and continuously struc&uréd by the Disasier Act. The Malional Executive is now
exercising pewer, through the iNational Coronavirus Command Council, an ad hoc
disaster response mechanism thal was established "to coordinate all aspecis of
[governmant's] exiraordinary ameigency response” lo COVID-18, but it has not
prapared or initiated legislation thal has ite purpose ihe regulation oi this response.
For this siaiement, see "FA2". Now, mora ihan four manths after the Daclaration, it
is reasonable to infer that the National Exscutive is content to respend to COVID-19

through tha channels and mechanisms creaied by the Disaster Aci.
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This inference is strengthened when regard is had to numerous public staterents
by the Execulive. For example, on 18 iMay 2020, the President said in a statement,
a transcript of which is annexed hereto marked "FA3", that the Disasler Act is the
"bagis for all the regulations promulgatad under the national statz of disaster we
daclared to combat coronavirus”, with the Initial Lockdown and Risk Regulalions
being "our national coronevirus responsg”. This position has endured unabated and
is intended to endure as is evidenced by the recent extension of the Daclaration ic
15 Augusi 2020. There is evary reason to believe that the Declaration wiil be further

extended for the foresesable future, one month at a time.

The inference Is strengihaned yet further when regard is had {o ihe fact that the Risk

Regulations:
have no sunsst clausa;

are structured on the assumption that they will endure ior an indefinite period.
This is particularly clear from the dgiinition of "Alert leval’ in regulation 1 and
the perpetual movement batwean these aleri laveals, facilitzied by regulation 3,

accerding to criteria deiermined by the Minisier of Healih; and

resits on a pclicy document, a copy of which ie annexed marked "FA4", thai
{izs the life and operation of the state's disaster responsa to ihe existence and
transmission oi COVID-19, facts that the Nalional Executive has staied will

exist for many months, if not vears, to come.

This inference becomes ineluctable when regard is had to Parliament’s failure io act
lagislatively in relation to COVID-19. Extraordinarily, Parliament went into a three-
week recess iollowing the Dsclaraiion, 2xacily at the time that when il was nesded
most. Despite having returned from its recess in mid-April and startling business on
its lagislative programme, it has done nothing spacific to consider, iniliate or prepare

'agislation thai will regulaie, at a general but targeted or concrete level, the staie's

response {0 COVID-18. o s
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Parliament's reason for failing to act is recordec in a press release issued bv it on 5

April 2020, a copy of which is annaxed hersto marked "FAS":

"4 pational State of the Disaster is an extraordinary measure, invoiving

he rights of individuals during these difficult times

ensure thal it safeouards
and for Parliament ic oversee delivery oi services needed io relieve ihe

burden of the CCVID-18 pandemic on the public.

e s S

remains the responsibility ol the Executive o deliver mucir-needed services io
save the livas of individuals." (Emphases added)

This siatement represenis a {otal abdication of Parliament's legislative duties uncier
the Constitution. !n addition to overseeing the Execulive's functions, which will
sometlimes require it 0 "inierfere”, Parliament's duly is io make general laws that
address the threat posed and harm caused by COViIE-19, to do s0 in 2 manner that
vindicaies the Constitutional Court's descriplion of iis Masondo role, and which
achieves the basic constiiutional principles of our multi-parly, representative,

narlicipatory, responsive, accouniable and open democracy.

Since this statement was made by Farliament, and for over {our monihs since the
Declaration, Farliamant has continuad (o abdicate its key constiiuiional funciion.
Whilst Parliament hes held wagkly briefings and guasiion and answar sassions with
the executive, it has simply failed tc take any real steps to further its constitutionally
mandaied rol2 in initiating and passing legislation to deal speciiically with the crisis
precipitated by COVID1€. The purpose of a briefing is for a Minisier in a pariicular
depariment to provide updaies io iheir respective Fortfolio Commitieas andor
Select Committzes on thai deparimeni's approach to COVID1¢ and the steps which
that particular department has taken in order to dezal with the pandamic and issues
arising therefrom. Similarly, these Ministers will answer any questions which arise

.

e, sy

from the Portfolio or Select Commiitess. Whilst these stens are lauda
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simply do not go nowhera n2ar ulfilling Parlament's primary consiitulional function

oi law-making.

In addition, a plethora of regulations, and other instruments, has been promulgaied
without any Parliamentary involvement. Mo fewer than 25 regulations hava been

promulgated since the HSF launched ils case before the Constilutional Court.*

" Government Gazette No. 43343 iotice No. R. 587 'Amendment of Directions issued in terms of

Ragulations 4(7){b), 20{1) and 20(2) of the Regulations made under section 27(2) of the
Disaster Management Act, 2002 (Act No. 57 of 2002): Measures to Prevent and Cocmbat the
Soread of Covid-1¢ in the Public Transport Services'; Governiment Gazette No. 43350 Notice
0. 589 'Amendment of Directions issued in terms of Regulation 10(1) of the Reguiations mada
under section 27(2) of the Disaster idanagement Act, 2002 (Act No. 57 of 2002): Measures to
Address, Prevent and Combat the Spread of Covid-19'; Government Gazette iNo. 43351 Motice
No. 590 'Amendment of Directions on the Risk-Adjusted Strategy for Communications and
Digital Technologies Ssctor issued under Regulation 4(10} of the Regulations mads under
section 27(2) of The Disaster Management Act 2002 (Act iNo. 67 of 2002)', Govarnment
Gazette No. 43355 Motice Mo. 595 '‘Amendment oi the Directions regarding heasures to
Address, Prevent and Combat the Spreac of Covid-G relating to Biodiversity Secior';
Government Gazette No. 43353 Notice Mo. R, 595 '‘Amencad Covid-19 Temporary Employee /
Emplover Ralief Scheme Benefit (C12 TERS), Direction 2020"; Governnient Gazette Mo. 43354
Notice No. 608 'Disaster Management Act, 2C02: (Act No. 57 of 2062) Determination of Alert
Levels and Hotspots'; Government Gazette No. 43373 notice No. 613 'Amendment of
Directions issued in terms oi Regulation «(7)(b) read with Regulation 43 of the Regulations
made under section 27(2) of the Disaster Management Act, 2002 (Act No. 57 of 20062):
Measures to Address, Pravent and Combat the Spread cf Covid-19 In Railway Operation';
Governiment Gazette No. 43374 Notice MNo. 814 ‘Amendment of the Directions Issued in tarms
of Regulation 4(7)(b) read with Regulation 43 of the Reaguiations made under section 27(2) of
the Disaster Management Act, 2002 (Aci Mo. 57 of 2002): Measures to Prevent and Combat
tha Spread of Covid-i9 in The Public Transport Services'; Government Gazettz No. 43375
ilotice No. 615 'Amendment oi Directions issued in terms of Regulation 4(7)(b) read with
Hegulations 43 of the Regulations made under section 27(2) of Disaster hManagemant Act,
20C2 (Act No. 57 of 2002): Measurss to Addrese, Prevent and Combat the Spread of Covid-19
in the Air Sarvices'; Government Gazette No. 43381 Notice Mo. 304 *Amendmeni of Directions
issued in terms of Ragulations 4(3) of the Regulations made under section 27(2) of the Disaster
Managament Act, 2002 (Act Mo. 57 of 2002) regarding the Re-Opszning of Schools and
Measures to Address, Prevent and Combat the Spread of Covid-19 in iha Mational Department
of Basic Education, all Provincial and Educaiion Departments, all Education District Offices and
alt Schools in the Republic of South Africa’; Government Gazstte No. 43383 Notice No. 623
'Directions issued in terms of Reguletion 4(2) of the Regulations made under the Disastar
Management Act, 2002"; Government Gazette iNo. 43408 Notice io. 646 'Extensionr of Maticnal
State of Disaster (Covid-19); Government Gazeite No. 43510 ilotice No. 370 'Amendment of
Directions issued in terms of Regulation 4(3) of the Regulations made under section 27(2) of
the Disaster Management Act, 2002 (Act No. 57 oi 2002) regarding the Re-Opening of Schools
and Msasures to Address, prevent and Combat the Spread of Covid-19 in the National
Department of Basic Education, all Provincial and Education Departments, all Education
District Offices and all Schools in the Republic of Souti Africa’; Govarnment Gazetts No. 43420
Notice . No. 664 'Amendmant of Directions issued in tarms of Regulation 10(8) of the
Regulations made under section 27(2) of the Disaster Management Act, 2002 (Act Mo. 57 oi
2002): Measures to Frevent and Combat the Spread of Covid-19'; Covernment Gazetie iNo.
43432 Notice Mo. 667 'Amandmant of Regulations and Withdrawal of Diractions relating to ihe
Covid-1¢ Mational State of Disaster’; Govarnment Gazstte No. 43433 Notice o, 668
‘Amendment of Directions issued In terms of Regulation 4(10) of ihe Regulations made under
section 27(2) oi the Disaster Management Act, 2002 (Act No. 57 of 2002): Live Streaining of
the Creative Sector Services in Sugport of Covid-19"; Government Gazette Mo. 43434 iNotice
No. 669 ‘Amendment of Directions issusd in terms of Regulation 4(10) of the Regulations made

22




18

These regulaticns are vast in their scope and extend across almost everv aspect of
lifa. Mone of the regulations has gone threugh any Parliamentary nrocess. Ex post
iacto engegemant with the Executive on the implementation of these regulations

falls woefully short of whati is required by Parliament.

51. The legal significance of this disavowal by Pailiament of ils duiies becomes relevant
in the sectior: on relief, but first lel ma articulsie the contert of iis duty to makea law,

as well as the National Exacutive's duty 1o prepare and initiate ii.

CONSTITUTIONAL DUTIES: PARLIAMENT AND THE NATIONAL EXECUTIVE

52. Scuth Africa's govarnment is a triarchy, consisting oi the Execulive, Parliament and

F Py U —

uncer section 27(2) of the Disaster Managemani Act, 2002 (Aci Mo. 57 oi 2002): Suspension of
Spori, Arts and Cultural Events as Measures to Prevent and Combat the Spread of Covid-19';
Government. Gazette No. 43439 Notice No. 571 'Amandment of Directions on the Risk-
Adjusted Strategy for the Communications and Digital Technologies Sector issued under
Regulation «4(10) of -the Regulations made under section 27(2) of the Disaster Management
Act, 2002 {Act No. 57 of 2002): Government Gazette No. 43476 Mctice No. 714 'Disaster
Management Act, 2002: Amendment of Regulations issued in teims of section 27(2);
Government Gazette No. 43479 MNotice No. R. 716 'Amendment to the Directions issued in
terms of the Regulations macie under section 27(2) of ihe Disastar ivianagement Act, 2002 (Act
No. 57 of 2002): vieasures to Address, Prevent and Combat the Spread of Covid-19';
Government Gazette No. 43483 Notice No. 357 'Amendment of Directions issued in terrms of
Regulation 4(3} ¢f the Regulations macle under section 27(2) of the Disastsr Management Act,
2002 (Act No. 57 of 2002) regarding the Fe-Opening of Schools and Measures to Address,
prevent and Combai the Spread of Covid-1€ in th2 National Department of Basic Education, all
Provincial and Education Departments, all Educalion District Offices and all Schools in the
Republic of South Africa’; Government Gazsite Mo. 43381 MNotice No. 304 'Amendment of
Directions iszued In terms of Ragulation 4(3) of the Regulations made under section 27(2) of
the Disaster Management Act, 2002 (Act iMo. 57 of 2002) regarding the Re-Opening of Schools
and Measurss to Address, prevent and Combat the Spread of Covid-i9 in the National
Department of Basic Education, all Provincial and Education Depariments, all Education
District Office’s and all Schools in the Republic of South Airica’; Government Gazette No. 43493
Notice No. 726 ‘Amendment of Directions issued in terms of Regulation 4(7)(b) read with
Regulations 43(1)(a) of the Regulations made under section 27(2) of Disaster Management
Act, 2002 (Act No. 57 of 2002): Measuras to Address, Prevent and Combat the Spread of
Covid-i€ in the Air-Services'; Government Gazetie No. 43494 MNotice No. 727 ‘Amendment of
the Directions issued in terms oi Regulation «{(5) of ihe Ragulations made under section 27(2)
of the Disaster Managaement Act, 2002 (Act No. 57 of 2002): Measures to Prevent and Coimbat
the Spread of Covid-19';, Government Gazette No. 43507 Notice No. 751 'Amendinent to the
Directions issued in terms of Regulation 4(10} of the Regulations mads under saction 27(2) of
the Disaster wianagement Act, 20C2 (Act No. 57 of 2002): Aliowing Sporting Events, Training
and ‘Matches to Resume, including Opening of Libraries, Muse2ums, Cinemas, Theatres
Galleries and Archives in Compliance with Measures to Prevent and Combat the Spread of
Covid-19'; Government Gazette Mo. 43511 Motica #lo. 371 ‘Amendment Of Directions issued in
terms of Regulation 4(3) Oi the Regulations made under ssction 27(2) cf the Disastar
NManagement Act, 2002 (Act Mo. 57 Of 2002) regarding The Rsopening Of Schools and
Measures to Address FPrevent and Combat the Spread Of Covid-19.in the iMational Department
of Basic Education, All Provincial Education Departments, All Ecucaiion District Offices And AII
Schools in The Republic Oi South Africa’.
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ihe Judiciary. Each branch of this government possesses particular, distinci powers
and duties. Wiih this investilure and separation of powar and duly, each 1s bound by
and exisis solely for the sake of performing discreie functions—but all work {ogether,

or should all work iogether, to achieve the Constiiution’s goals.

Sections 43 and 44 of the Constiiution create and dslimit the nowers and duties of

Parliameni:

"43. In the Republic, the lzyislative authoriiy-

a. of the national sphers of government is vested in Farliament, as set

b. oi the provincial sphere of government is vested in the provincial
legisiatures, as sat out in section 104; and

c. of the local sphere of government is vested in lhe Municipal Councils,
as set out in section 758.

44. (1) The national leaislative suthority as vested in Farliament—

™

(a} coniers on the Naticnal Assembly the power—
(i) to amend the Constituiion;

(ii) to pass leqislalicn with renard to anv matter, including & matter
within a iunctional arga fisted in Schedule 4, but excluding, subject
to subsection (2), a matter within & funciional arsa listed in
Schedule 5; anci

(iii) io assign any of its lagislative powers, except the power to
amend the Constitution, to any legislaiive bodv in another sphere
of government; and

(b) coniers on ihe National Council of Provinces the power—

(i) to participate in amanding the Constitution in accordance with
section 74;

(ii) to pass, in accordance with section 7€, leqislation with ragard to
anv_matter within a functional araa listed in Schadule 4 and any

cther malter required by the Constifution to be passed in
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accordance with section 76; and

(iii} to consider, in accordarice with saclion 75, any oiher legislation
passad by the MNational Assernbly.

(2) Farliament mayv intervens, by passing legislation in accordance with
section 76(1), with regard to a mailer falling within a iunctional area listad in
Schedula 5, when it is necessary-—

(2) to maintain national security,
(b) (o maintain ecoriomic unity;
(c) io maintain sssential national siandards;

(dj io establish minimum standards required for the rendering of
services; or

(e} to prevent unreasonable action taken by a province which is
prajuciicial o ihe iniaresis of ancther province cr to the couniry as a
wiole.

(3) Lagislaiion with regard to & matier that is reasonably necessary io:, or
incidental to, the efieciive exerciss of a power concerning anv matier lisied in
Schedule 4 is, for all purposes, legisiaiion with regard io a meaiter listed in
Scheduls 4.

(4) When exercising its leqisiative authority, Parliament is bound only by the
Constitution, and must aci in_accerdance with, and within the limits of, the
Constitution." (Emphases added)

Section 85 creaies and dalimits ihe powers and duties of the Exenulive:

"1. The sxacutive auiherity of the Republic is vested in the Frasidan

2. The Presideni exercises the execulive auilorily, togather with the other
members of the Cabingi, by-

a. implementing nalional legislation except where the Constitution or an
Act of Parliament provides otherwiss;

b. developing and implemeanting national policy;

¢. co-crdinaling the iunciions of state depaitmants and adn-;inistra.@.
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d. prenaring and initiaiing legislation; and

e. performing anv other execuiive function provided for in the
Constitution or in national legislaiion." (Emphases added)

Therefore, whereas the National Executive can and musi prepare and initiate
legislation, and musl implemeni national legislaiion that alrsady axisis, the ultimaie
auihority {0 pass national lagislation regulating staie action lies in Parliament. I is
there—and through that process—that accountability, mulii-party, represeniative,

participaiory, responsive, and open democracy is achieved.

Imparmissible abdication of law-making pcwers

Whilst legislative authority vests in Parliament in this way, ii can be permissible for
Parliameni io delegate this power to uiheis, including the Executive. The power to

do this, though, is limited.'®

The Constituiional Court has articulaied the principles according o which this law-
making power may permissibly be delegated. In Mpumalanga Petitions Bill, 2000, it

said the iollowing:

"The factors relevant to a consideration of whether the delegation of a law-
making power is appropriate are many. They include the nature and ambit of

the delegation, the ideniity of the person or institution io whom tha power is

delsgated, and the subject matter of the delegated power."®

In its application before the Constiiutional Ccurt (and now befcre the High Court)
addrassing the consiitulionality and exercise of powers by the Minister (made public
on 15 May 2020), the Demacraiic Alliance rightly pointed {o the fact that sacticn 27

of the Disaster Act affords the Minisier wids-ranging powers.

'S evecutive Council of the Province of the Western Cape v Minister ior Provincial Afiairs and
Constitutional Davelonmant 2000 (1) SA 661 (CC) paras 122-124

'8 Constitutionality of the Mpumalanga Petitions Bill, 2000 2002 (1) SA 447 (CC) para 18 —
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The Minister does not just fill in "minor ragulatory details”.'” She can and has in fact
made laws that regulate, often rathar intrusively, all aspects of social, political and
aconomic life. For the Democratic Alliance, this is an impermissible delegation of
legislative power. To remady this unconstitutionality, it proposas that Parliamant be
given an oversighi power in relation to tham. It musi be empowared, they say, tc
approve, rejeci or make recommendations in relalion to the Minister's exercise of
nower under the Act, including her powar io daclare a disaster &and make regulations

and issue directions pursuant thereto (DA founding affidavit, paras 65-89).

Whilst the HSF has a great deal of sympathy with this siress on the importance of
Parliamantary oversight over all exercise of public power, the soluiion proposed in
that case is at best contingent. The role of Parliameni in checking Executive power
through oversight is fundamental, but this oversighi function cannot replace cr be at
the expsnse of Parliameni's primary constitutional funclion: law-making. Parliament
has an original and creative function. It is thai iunction that needs to bz reinstated in
iull, not for form's sake, Gul to achieve very significani substantive and procedural
advaniages: including tha integrity of the constilutional scheme, and to achieve the
constitutional principles underlined by the Conslitutional Court in multiple judgments
around parlicipatory democracy.”® The relief that is sought by the Democratic
Alliance doas not remedy the irue constiluticnal defeci in issue, namsly, the
continued improper localion of legislaiive power and ihe ongoing inability io reinstate

and achieve those constituiional principles.

The probism in this case is less ona oi dalegation, and rathar one of abdication.

7 Justice Alliance of South Africa v President of Republic of South Africa 2011 {5) SA 386 (CC)
para 61

'® The Constitutional Court has repeatedly paid particular attention fo tha deliberative nature of ihe
National Assembly and stressec the importance of delibaration in the legislative process — see
Merafong Damarcation Forum anc Others v President of the Republic of South Africa and Others
2008 (5) SA 171 (CC) at para 73; Doctors for Life International v Speaker of the National Assembly
and Others 2006 (6) SA 416 (CC) at paras 110 to 11; and Minister of Health and Another NO v
Mew Clicks South Africa (Pty) Ltd and Others (Treatment Aciion Campaign and Another as Amici
Curias) 2006 (2) SA 311 (CC) at paras 111-3.
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Indeed, aven in states of emergency Parliament remains the primary law giver. lis
duty, under section 37 of the Consiitution, is to declare states of emergencies and to
regulate the state's response thereto. Thare is no constilutional basis ihat allows
Parliament ongoingly to abdicate ils legislative response to COVID-19, and its {ailure
to do sc is noi properly remedied through atiempts to grait safeguards from the

tate of Emargency Act, 1997, onto the Disaster Act. This laiter Aci is not meant,
nor can it in a constitutionally compliant fashion be used, ic regulate ihe state's
rasponse to COVID-19 ior any sustained period of time. And, Parliament cannot
constitutionally be understood io have afforded, through the Disaster Act, such &
wide-ranging and ongoing delegation of lav-making powar to ihe Minisier as the one
hat she now exercises, with no end in sight. Nor, with respeact, should this Court

gnadorse such an intarpretation.

Accordingly, whilst the HSF suppoits the idea thal Parliament must oversee the
Minister's exercice of power under the Disasier Acl, it is submitied that any relief
that this Court grants must be structured around {he more fundamenial issue: the
primary power and cuty of Parliament lo create law, a duty that has always inhered
in it, and which rmust now be dischargad by it. By resioring the locus cf power, the
integrity of Parliament's constitutional position will be achieved. It will then, after
onan, iransparent, and robust debate, be able to consider the apprepriate legisiative
rasponse to COVID-i8, as opposed to the default position in which South Africa now
finds itself: where the Miinister, under the Disastar Act, continues with near lotal and

untrammelled powers.

A _purposive readina of the Disaster Act confirms the short-term nature of the
Minister's nowers

Importanily, the HSF's focus in this case does no! mean that the delegation of
powers afforded to the Minister by seclion 27 of the Disasiar Act need be judged

impermissible. There is a way to save the Act from 2 finding of invalidily, through a

Faeiin

nurposive reading of its provisions, as consisient with the separation of powers,(z
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the Constitutional Court's jurisprudence on the inierpretational duty —ii possible—to
read legislation consisiently with he Consiitution. Subjeci to a proper reading of the
conditions or circumstancas in which the Minisier can lawiully exercise her nowers,

the delegation of these powers io her by the Act is consiitutional.

The Disaster Act's subject maiter and purpose confirm that the Minister can only
declare a disasier and exercise her lavw-making powers under the Act when the facts
justiiy declaration and exercis2. One such fact is that ihere must exist a "disaster”,

as deiinad by section 1 of the Act:

““disaster” means & progressiva or sudden, widespread or localised,
natural or human-caused occurrence which—

(&) causes or threatens io cause—
(i teath, injury or dissasa;
(i)  damage to property, inirasivucture or the envirorimernit; or
(iii}  disruption of the life of a cornmunily; and
(b) is of a magnitude that exceeds the ability oi thoss affacied by the
disaster to cope with its efiecis using only their own rssources.’

The critical words in this dgiiniticn are "prograssiva or sudden”. Whsreas the word
progressive speaks to the lack of reasonable conirel over & widespread or localised,
watural or humain-caused, occurrance, the word sudden speeks to our being unatle
to pradict the happaning or location of the occurrence. And, by definition, a disaster
is thal which is unpreadictable and which requires, as the Preamble to the Disasler

Act explains, a "repid and effective response”.

This unpredictability o lack cf reasonable conirol means thai no general albsit
problem-spacific measuras can he adoplad prior io thae occurrence to guard againsi
or adequately respond to it. it is this practical impoiance ihat dislinguishes disasters
from the manifold social and natural ills ordinarily faced by humanity, e.g. crime,
erosion, homelessness or the coming of winier. Wiith thesez ills, Parliament can
adopt prior concrate, coniexl-specific measures that eliminate or reasonably mitigate

thair harmful effecis. Mot so with disasirous ones.
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The definition of disaster limils the scopz of the Minister's powers under the Disaster
Act. Two requiramenis mus! be met for them tc be operational. (a) the absence of
existing technical measures that can be implemented by organs of state that will
deal adequately with ths threai posed or harm causad; and (b) iime-sensitiva
reasons that frustrate the making oi new measures through regular legislalive and

axsculive processes, i.e. Padliament and the Matonal Executiva.

It is because a disaster by ils nature consiitutes a threat or causes harm for which
we do not have existing adequate praciical responses—zaiiher insirumenial or
institutional---and which, hecausa of their magnituda and irmraediacy, require our
efficient and urgent response, thai the Disastier Act vests wide-ranging power in the

Minister 10 makea regulations and issue directions as & stop-gap measure.

Whilst the exceplional character of disasters—occurrences thai are unpradictable or
beyond cur reasonable control, which require immediaie, urgent action—can explain
ihe exceptional nowsars (hai the Disasier Act affords the Minister, they also poiri to
the importance of respecling the narrow definition of disasier. The Minisier's power,
in other words, only lasts for so long as boih reguiraments (2) and (b) ouilined ahove

are meat.

For present purposes, whan the measures nesdad to address the lhreat posed or

harm caused by COVID-19 are already in place in primaty lzgislation, alternativelv,

when Parliamant and the Maticnal Executive have gathersd themselves such that
they can reassert their ultimate legislaiive and executive funciicns, the Minister's
powers under the Disasier Act are exhausiacd. Thus, the sxiinciion or termination of
the Disasier Act powers would follow as a logical consequence of the passage oi
new, COVID-1€ legislation, which would, in whatever way, govern the state's

respense.

Thus, whilst the initia! appearance of COVID-19 may have been a disaster in the

sense that is contemplated by seciion 1 of ihe Disaster Acl, such that the Minister's

.
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exercise of her powers under the Act would have been justified, this fact dees noi
justify the indefinite exercise of these powers by the wiinisler for so long as COVID
19 remains in our lives, as a substantial threai or otherwise. Once Parliameni and
the Mational Execuiive lake back the legislative and executive reins ihat the Disaster
Act anly ever temporarily affords to the Minister, her powers under ihe Disasier Act

are necessarily and constituticnally dacornmissioned.

If the Disasier Act is read in this way, there is no imparmissible delegaiion.of power
and the legislaiion need noi be declared unconstitulional. Raiher, the issuz befcre
the Court is whether Parliament and the Mational Exacutive have properly sought o

tak= back the legislative and executive reins.

Further, whilst ihare may still be good reasons {or this Court to read into the Disaster
Act 2 duty on Parliament to take specific oversighi responsibility in relation to the
Minister's implementation of tha Disaster Act,'® this is noi the HSF's case. Unlike
he conlingent oversight function suggestad in the Democralic Allianca's anplication
{(which contemplaies an indefinite exarcise of disaster powars by the Minisier, for so
long as the COVID-18 threat exists and is treaied as a disaster), the HEF contends
that Parliament's oversight role should be limited o the very shori period between
the declaration of ihe stata of disaster and Farliament's and the Nalional Execuiive's
reassertion of power {(and the iinisier's necessary, corresponding termination of the

Declaration, per saction 27(5)(b) of the Disaster Aci).

An important corollary of this interpretation and argument, though, is that Parliament
and the Mational Executive have & duty io reasser! their conslitutional powers as
socn as this is praclically possible. They cannot sit on their hands and permit the
extracrdinary o become ordinary—allowing the- Minister lo continue exercising her
excapiional law-making powars indefinitely. To do so, as thay have done in relation

io CCVID-19, is tc abandon their lzgislative and executive {unclions and dulies, and

'3 Saction 55(2) of the Constitution already creates this power and duty.

e
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thereby io violale their constitutional obligations, in the sense contemplated by

section 187(4)(e) of the Consiitution.

At this siage, it is necessary {0 cutline and ariiculate the source and nature cf the
cuty of Farlizment and the National Executive to initiaie, prepars or nass national

lagislation that deals with the threat posed and harm caused by COVID-16.
COViD-19: iniliztion, preparation and passage of law

The Mational Execuiive has a duty to prepare and initiate legislalion, and Parliamant
has a duty to consider, initiate, prepare and then pass legislation, that regulates the

siate's response to COVID-19.

Thess duties are analogous to the slate’s duty to fight corruption, a social rather
than & naiural calamily. This duty was articulaied by the majority oi ithe

Constitutiona! Court in Glenister Il as follows:

“The Constituiion is the primal source for the duly of the state to light
corrugtion. It doas noi in express tarms command that a corruption-fighting
unit should be ssiablished. Nor does ii prescriba operational and other
aifributes, should one be esiablished. There is howsver no doubt that its
schemsz taken as a whole imposes & pressing cutv on ihe state ic Set up &
conciete and effective mechanism to prevent and root out corruption and
cognats corrupt praciices. As we hava seen, corrupiion has deleigrious effects
on ihe foundations of our constituiional democracy and on the full enjoymeant
of fundamenial rights aid ireedoms. It disenablgs ihg stata from respecting.
prolecting. promoting and fuliling thern_as required by section 7(2; of the
Constitution."® (Emphases adcisd)

Just as there is no doubt that the siate, through Parliament and (h2 Executive, had a
pressirg duty to set up & concrete and efiective mechanism to prevent and rooi out

corruption, arguably even more so does the state, through Parliameni and the

# Glenister v Presidant of the Republic of South Africa 2011 (3) SA 347 (CC) para 175
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Executive, have a duty to set un concrete and effective mechanisims to respond io

the cieleterious and disabling effects of COVID 18,

The duty on the iational Executive and Parliament to do this is clear from section
27(2) of the Constitution, which obliges the state to take reasonable legislaiive and
other measures, wiihin its available resources, to achiave the pregressive realisation

of the right to access healithcara services.

Even more significant, perhaps, is that the duty to crzate this legislative iramework
can he derived independently irom seciion 7(2) oi the Consiitution, which obliges
ihe slate, including Farliament and the Mational Execuiive, to raspect, proisci,
promote and fulfil the rights in the 3ill of Rights. Given COVID-12's impact on just
about every imaginable right in cur Bill ot Rights (discussad balow), the corollary
duly lo create, openly, accouniably, and In a parlicipatory fashion, a comprehensive

legislaiive response is significanily accantusted.

This application concerns not "merely” the separation cf powers, the constitutional
duiies of Parliameni and the MNalional Execuiive, the principles of transparent,
accountable and participatory democracy, and the rule oi law. i is presumably
commen cause thai it also concerns the axercise of ministerial power that has

impacied and will for an indefinite period continue to impact in serious and very

ofien irremediable ways almosi every right in the Constitution:

the right to equalily, insoiar as the Initial and Risk Regulations have bsen
accompanied by differantiation or discrimination beiween groups or classes of

person aifected by CCVID-19 (secticn 9);

the right to life and right to dignily, insofar as these regulations have been
accompanied by abuses of power by the deience force and/or police services

(sections 10 and 11);
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the right to bodily and psychological intagrily, insoiar as regulations armpower
the state o compel individuals o undergo medical testing for COVID 13

(section 12(2)(b));

2.4 the rnight to privacy, insofar as staie authorities are tracking the movement of

persons physically or through alectronic means (section 14(c));

82.8 the freedom of religion, insofar as persons arg prohibited from gathering in

religiously signiiicant spaces (sections 15(1) and 31(1)(a));

g§2.€ the freedom of expressicn, insoiar as ihe regulaticns criminalise certain forms

of expression (section 16(1)(b) and (d));

82.7 the right to assemble, demonstrate and pickat, insoiar as public gatherings are

prohibited (seciien 17);

82.8 ihe freedom of association, to a large extani, including insoiar as people lack

access to or skills nzeded to interact with others elecironically (sacticn 18);

82.9 ihe freedom to make political choices, insofar as regulgiions function to Emit
the capacity oi parsons to ioim a poiitical party, pariicipete in the activities of,
or recruii members for, & political pariy, or to campaign for a political party;

{seciion 12(1));

82.16 the freadom of movament, the right to leave the Republic and the right {o enter

and reside anywhere in the Republic (seciion 21);

82.11 labour rights, insofar as the regulations function to limit work and the capacily
of any worker o form and join a trade union, participate in the aclivities and

ihe programmes of a trade union, cr strike (section 23(2));

8212 the right to an environment thet is not harmfui to their health or weallbeing,
insofar as tihe regulations coniine persons (o cramped cr unhygiznic spacas,

with no access to naiural spacas (section 24(2));

Y
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the rights of children to family or narenial care, insofar as the regulations have
functioned and siill do iunction to prevent families irom interacting in person or

at all (section 28)(1)(b)),

the right to education, to the extent that ihe regulations function to prevent

access to forms of (quality) education thal were available (section 29(1));

ihe right to pariicipaie in the culiural life of one's choosing, and the right to
anjov onz's culture with the members of ona's community, insofar as the
regulations iunclion to prevent this participation or enjoymant (sections 30 and

31(1)(2)); and

the right of access to court, inscfar as the regulalions prevent parties from
initiating new nroceedings or prosacuting ongoing proceedings, as they would

olharwise do (section 34).

This impact of the Minister's exercise of her powers on consiituiional righis makes
plain the constitutional necessily for an effective and thoroughgoing legisiative
mechanism to respond to the thraat posad and harm caused by COVID-19. For
these reasons, this legiclative mechanism must also bz concrete and contextual
and must have its origin in the aclivily of the legislaiive noi the executive branch of

government.

Jusi as the Consiituiional Court said in Gleaister I/ that the unique nature and
deleterious effects of corruption, a pervasive, enduring social disease, ie such that a
general policing unit was not adequate io respond to the threat and harm caused by
corrupticn, so the Disasler Act is an inadequate framework {or dealing with COVID-
1€, in an ongoirig and constilutionally permissible fashion. Its powers, like those in
seciion 27(2) of the Act, are general and insufficiently targeted. Designed io deal
with all disaslers and on an emergency basis, it lacks the concrete, direcied focus

that is necessary {0 address the paticular probler that is COVID-19.

Indeed, ii seems to the HSF {hat racent litigation launched by members of th((;ﬁ;?iic
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in relation to COVID-19, targeing the substance of regulalions or dirsciions, as well
as oiher concarns about the legalily of struciures like live Malional Coronavirus
Command Ceuncil, can in large part be explained by or sourced in the insufiicienily
focussad characier of the Disaster Act and the opacity with which ceriain dacisions

have bgen taken thereunder.

To respond effectively io COVID-1¢, there is a need for a legislaiive mechanism lhat
is sufiiciently concretg, i.e. a structure that is fit for purpose. Mot only is this critical
lo the law's legitimacy, both real and perceived, bui the Constitulicnal Court
explained in Glenisier If that state action can only ever be "effectiva” it the law
empowering it is sufficiently concreie, that is, if the "structure [is] designed to
secure" the parlicular good or bad thai it is meani to facilitale or frusirate.”’
Whatever the merits of the Disaster Aci for responding o unpredictable threats and
harms in the short term, it is inadaquate to d=al with them effeciively for sustained
periods of time. The reason for this i that its generality renders it singularly unfit for
dealing wiih known, anduring problems. COVID-19, as a member of a class of
problems (viruses), must now, more lhan four months !aier, be uncersicod and
granpled with in the same way thal we do other known problems. That is nacessary
to ensure that the Siate's responsa (as it must abrays be) is best designed io fulfil
the Constitution’s purpose (this purposa now, being {o respect, proiect, promote and
fulfil all South African’s rights and inierests, in the {ace of ihe threai that is CCVID-

19).

in addition to the legislative mechanism having {0 be concrete or purposa-designed,
the mechanism must have its origin in Parliamient. As | explain balow, this is for a
number of reasons, one of which is relatad io the consiilutional requirement that the

legislative mechanism be affective.

Apari from the conslitutional architeciure, which | have outlined, ihal necessiiales

21 Glenister loc cit para 231 o
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the creaiion of legislation that regulatas ihe state's response to COVID 19 through
the democratic, transparent, accountable processes stipulaied by the Constitution,
the Disaster Act itself recognises ihat the primary and oidinary locus of power for

regulating responses to social and natural ilis is Parliament.

This recognition is embodiad in iwo sections in the Disaster Act, both oi which |
have already quoted. First, secticn 2 carves out an exception tc the applicaiion of

the Act. In relevant part, the section provides:

" This Act does not apply to an occurrence falling within the definition of
“disaster” in section 1-

@ ...or
(b} to the extent that that ocourrerice can ba deall with elfectively
in ierms of other national lzgislation—
(i) aimed at reducing the risk, and addressing ths
consequences, of occurrences of that riaturg; &
(i} identifisd by the Ainister by noiice in tha Gazette."

This section functions to excluda the Minisier's power io declars occurrences siaiss
ci disaster aven when they may otherwise meat the definition of disasler. The

reasons for this are concepiual and principled.

Concaptually, when legislation exists thal aims al reducing the risk, and addressing
ihe eifects, of ithat class of occurrence, then the appearance of the occurrence is
either not a disasler, as il is noi sudden or progressive, in the sense contemplated
hy the Disaster Act; or, it does not warrant a declaration of nalional siaie of disaster,
because it is just one of many social or natural ills that the state, mediated through

its institutions, has a duty te tackle in the form of law and policy.

As a matier oi constitutional principle, the primary law-making institution through

which the state must tackle social and natural ills is Parliameni. The power and duly
A

io make laws vests in Parliameni. This is for various reasons, many of which have I
|

|

been repeatedly stressed by the Censtitutional Court:

37



92.3

33

Unlikke the unilateral process ior and seliing in which regulations are made,
Parliament is siructured anc operaies in a manner that by its naturs promotes
fundamenial damocratic goods: transparency, participation and accountabiliiy.
In Oriani-Ambrosini, i the context of a challenge to the rulz-making processes

oi Parliament, Mogoeng CJ ariiculated ihe significance of these goods:

"By its very nature, represeniative and pariicipatory democracyv requirss
that a genuine platform De created, even for members of minority parties
in the Assembly, to give practical exprassion to ihe aspirations oi their
constituencizs by playing a_riore meaninaful role in_the law-making

DrOCesses. . .

Within the context of a law-making process, fransparency would be
enhanced optimally by rules that generally allow lor_a levislative
proposal to be debated properly and in a manner thai is open to ihe
public, bgfore its fate is ciacided. Furiher, public participation, so as to
cultivate an “active, informed and engeged citizenvy’, is also facilitated
bv rules that allow even minority party mambers, who are not ordinaril
represented in Cabinet, fo initiate or prepare lzgisiation and iniroduce a
Bill. This is because the public can only propeily hold their elecied
represeniatives accouniable i thev ars suificieniy informed of the
relaiive merits of issues belore the Assembly." (Emphases addad)

The Chief Justice's emphasis on the value of allowing "minorily members . . .
{o iniiiate or prapare legisiation and introduce a 8ili', and the nead for debaie
“hefore [a proposed law's] fate is decidad”, speaks not caly (o the nrocedural
and substantiva desirability of laws being made through Parliament rather than
by iinisters, it explains why it is noi consiitutionally accegitable for Parliament
to be reduced, for a susteined period, to the icle of merely approving, rejecting

or recommending laws crafted by the Executive.

Locating powar in Parliament alsc enhances the rule of law. Inslead of the ad

foc, changing deluge of ministarial laws cver the last four months, the

2 Oriani-Ambrosiniloc cit paras 63 and 64
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regulation of social or natural ills by national legislaiion through Parliament
makes It more likely that ihe preparation for anc resnonses to these ills will be

genaral, public, aqual, clear, stable and prospective.

Further, when law is made in parliamentary space rather than by ministerial
regulation, the scope ior genuine legel challenges (o their conient, and valic
concerns aboui the legitimacy of their source, will be diminished or iall away
entirely. Both peints are captured well by Sachs J in two judgments wriiten for
the Constitutional Court. In Matatisle, he seid that in "our constitutional order,
ifie legiiimacy of laws made by Parliament comes not irom awe, but from

opanness".2® And, in Masondo, he said:

"The open ard deliberative nature of the [Farliamentarv] process goss
further than providing a dignifiec and meaningful role for all periicipanis.
it is calculated to oroduce beaiter outcomes through subjecting iaws and
governtiiental action to the test of crilical dgbats, rather than basing

ihern on unilaizsral decision-making. It should be underlined that the
responsibility for serious and meaningful deliberation and decision-

making resis not only on the majority, but on minority groups as well."®*
(Emphasis added)

In addition to Parliament’s processes iaciliiating "better outcomes”, that is,
rore effective laws, which are fit for purpose, its deliberative and participatory
nature, affirmed by the Constitutional Court in casas like Masondo, enhances
social raspeci for and underslanding of laws, both of which are absolutely

essential in times of novel threats and enduiing uncertainty.

Section 27(1) of tha Disaster Act also ambodies a racognition of the fact that the
primary locus of power for regulating the siate's responses tc sociai and naiural ilis

is and should be Parliament:

2 Matatiele loc cit para 110

2 riasondo loc cit para 43
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"In the event of a national disaster, the Miinister may, by notice in ihe
Gazelie, declarzs a national state of disaster ii—

(8) exisiing legislaiion and contingency arrangemenis to not
adequately provide for the national executive to deal efiectively
with the disasier; or

(b) other special circumstances warrant the declaraiion of a national
state of disasler.”

The powers that flow from the declaraiion of a disaster are noi only excepticnal in
the consiiiutional sense, they musi be an exception {o the ordinary way of dealing

wiih the occurrences that othenwvise meet the definilion of disasiear.

Parliament, as a matter of course, has a duty (o pass legislation that adequetely
empowers state instituiions io deal effectively with social and natural ills, as and
when they appear. Usually, it is only in special circumstances—when there appear
true disasiers, unprediciakle or unconirolleble occuirences that raquire a colleclive,
iimmediate response—that the Minister must daclare 2 siate of disaster. Only then
can the Disaster Aci's axcaeptional allocation of powers te constitutional. Beyond
these circumstances, they would consiitute the impermissible celegation oi powers

as alleged by the Democralic Alliance.

Despite these legislalive and executive obligations, Parliament and the National
Executive have iaken no specific sieps to initiate, prepare or pass concrete and
effective national legislation that deals with the thireat posed and harm caused by
COVID-19. Instead, they have allowed a siluation lc cement—one with no apparant
end in sighi—where the slaie's respensa to this social and naiural problem falls
ongoingly to be regulaied through the Disaster Act. This coniinued stal2 of affairs is
simply unacceptable. Boih branches of government have Jfailed in their

censiiiutional obligations.

STANDING AND URGENCY

97.

The nature of the legal and factual issues before this Court are such ‘-.hai('_ W
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standing under seciicn 33 of the Constitution to bring this application, which falls io

be heard by this Court on an urgent basis.

H3F's standing

e e e il

88.

The HSF is a2 non-governmental crganisation that axists to “defend the values that
undgerpin our liberal constitutional democracy and to promotz respact for human
righis". 1t is concerned with ihe principles of democracy, rule oi law and separation
of powers. All thase issues are implicated in ihis matter, in a way and intensity that
has faw, if any, narallels in our Constitution's history. As such, il is salf-evident that

HSF has standing to bring this application, in its own iniersst under seciion 38(a),

and in the public interest under section 38(d), of the Constitution.

Urgeney

99.

100.

It is not anticipated that urgency can be in dispute. If HSF is corect, then this case
is of significani national imnortance, and speaks to the heari oi the legal framework
within which COVID-19 ialls to be addressed. There is 2 consiiiutional failure
periaining to the lack oi separation of powers, which calls oul for urgeni and

immediaie redrass.

The HSF launched its application before the Canstitutional Court on an urgeni basis
on 20 May 2020. The Constitutional Court delivered its order dismissing the HSF's
application on 3 July 2020. The HSF has acted prudently and as expediticusly as
poseible in preparing its papers before this Honourable Court given the impertance
and urgency surrounding this matlei. Upon learning of the Constitutional Courl's
order on 3 July 2020, the HSF immediately consulied with its legal represaniaiives
and amended its pepers, io the extent necessary, io launch in this Honourzble
Court. Givan the legal consequences of the Constitutional Court's order, the HSF
was reguired to revisil the maiter with ite board of trusteas which is a iime-

consuming process. The HSF launched its applicalion beiore this Couri as souias
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it was given the go-ahead from its trusiees and the papers settled by its legal

represeniatives who worked as axpeditiously as possibla.

This matter concerns tha separation of powers, the failure of constitutional dulies by
two branches of our governmeni, the principles of transparent, accouniable and
participatory democracy, and the rule of law. Further, the exercise oi power under
the Disaster Act has impacied and will for an indeiiniie pericd of time continue 1o
impact in serious and irremediable ways on almosi every right that evary citizen and

residant has under the Constituiion.

These izilures of imporiant constiiutional duties are thus ongoing failures, which -
every day - have the resuli that certain decisions may be susceptible to iegal
challenge by viriue of the failure by the constitutionally appeinted agents properly lo
discharge their duties. The results of such failures can alreacy bz seen: for, thera is
an increasing pushback pertaining lo the decisions made by the Minister, and it is

parceived by certain persons a2nd groups thai the Minisier is ruling by decree.
HSF's case is thus o the benefit of all:

it reinsiates the legitimate law and policy making functionaries io their

constitutionally appointed provinces;

in so doing, as explained by the courts, "beiter” laws will be mads; a more
robust process of law anci policy making will be follewed; and separation of

powers will properly be observed; and

as a result, the legitimacy of iha Siate's response to COVID-19 will further he
sirengthened, and the perception that a select few are ruling the Republic by

decree will be ameliorated.

The oiher side of this coin is that - absent urgent judicial redress - nonz of the above
will occur and a hearing in due course will achieve liitle given the time which that

would require. In the many months befere such a hearing:
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There will be daily breaches oi the doctrine of the separation of powers;
"Betier" laws will not be made, implemenied or enforced;

Post hoc review will be the cnly mechanism available to redress that aspect,
which is neither aporopriate nor an efficient use of judicial resources (and in

this regard it is anticipated that legal challenges will only increass);

Serious guesiions will be raised as to the legitimacy oi ithe regulaiions made
periaining o COVID-18, given tha atsence of Farliameni from this process

and the conceniration of immense power in the hands of a few individuals.

Plainly, FSF and the public cannot get redrass in the ordinary couise. The inatter is

urgeni and it banefits all parties ihat it is urgenily decided.
Lastly, the prospects of ihe H5F's succass in this application are strong.

The HSF submits thal, in view of the nature of the application, the time periods
stipulated under the notice oi motion lo which this affidavii is attached are
reasonable and aspropriaie. Moreover, this application is concerned only with
questions of constitutional principle and interpretaiion. s resolution cdoes not
recuire the hearing oi oral evidencs, and it can be dacided on the hasis of common

cause facis.

The respondants are well aware of the facts in thi_sr application. and have been pre-
cognised of the HSF's position in the corrsspondence {eading up to this application
(and hava alieady considerad these papers in subsianiiglly the same iorm, given
that they were first launchad in the Constituiional Court). The respondenis have had
sight of these papers, in efiact, since 20 iay 2620. The fécis and issues traversed
therein are wel! known to all the parties and little time is required to address them in

answaring papers.

. For this reason, the truncated lime periods stipulated in the notice of molion "-‘.I‘O

way prajudice the respondents, y '
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110. As already noted, the ralief that the SF sesks does not concern the validity of anv
positive law made or conduct taken (o daie, nor will the relief, if granied, immediaiely
impact on the continued sxisience of regulations made or diraclions issued under
the Disaster Act. In ihe noiice of motion to which this affidavit is aitached, HSF only

prays for raliei in the following lerms:
1101 declaring that:

110.4.1 Parliament has failed to fulfil its duty to censider, initiate and prepare and

nass legislation that regulates the siaie's rasponss io COVID-19;

110.1.2 ihe Fresident, in his capacity as headi of the Nalional Execulive, togethar
with Cabinel, has failed to fulfil the duly io prepare and initiate legislation

that regulates the siaia's response o COVID-19; and

110.1.3 Parliamant and Cabinet have failed to fulfil their duty to respect, protect,

promoie and fulfil the righis in the Bill of Rights;
110.2 directing that:

110.2.1 Cabinel must, without delay, prepare and initiaie national legislation that
has as iis purpose the regulation of the staie’s response to the threat

posed and harm caused by COVID-18; and

110.2.2 Pailiament musi, withoul delay, pass national Isgisiaiion that has as its
purpese the regulation of the siate's response to tha threal posed and

harm caused by COVID-19.

110.3 declaring that the powers of the Minister under the Disaster Acl, exercised
pursuant to the Declaration, will terminate simultanecusly with the passage oi

ihe legislation refeirad to in 110.2.

111. The mandamus in 110.2, ii is respectiully submitted, is warranted by the exc
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circurnstances of this case. Mot only do the iailures of Parliamani and Cabinet sirike
ai the siructural heart of our constitutiona!l order, in an area thal impacts significantly
and irremediably on all our basic rights, both Parliament and Czbinei appear to have

consciously failed io perform their constitutional duties.

Cabinei has failed to exercise iis power under saclion 85 lo prapare and initiate
legislation, instead conienting itself with the processes and the powsers creaied by
the Disaster &¢Y, a structure that is inadecuate, at avery level, both procedurzl and

substantive, io continue daaling with CCVID-19.

Parliameani's breach of duty is starker. As noled above, Parliament weni into 2
ihree-week recess iollowing the Declaration, exacily at the time when we needad it
mosi. Despit2 having reiurnec irom long recass in mid-Apiil and starting other
business, including iis legislative agenda, it has done nothing specific io consider,
initiaie or prepeare naiional legislation that will regulate, at 2 generai bul adecuately
targeted or concrele level, the state’s response io COVID-19. Some four months
down the line, Parliameni has siill not indicated any inienlion o consider or pass

such Iagislation: the ineluctable conclusion is that it will nol be doing so.

More than this, when asked to perform its oversight duties in relation to COVID-19, it
replied: "In performing iis constitutional obligations during this pericd, Parliament
must not be seen as intarfsring wiih ihe responsibility of the Executive lo implement
measuraes for which the Naiional Sieie of Disaster has bezn declared.” This failure
of duty is pronounced and emphasises that the parliamantary role is constitutionally
deiicienti, quite apart from baing inefieclive when viewed against the full conspsactus
of constitutional obligaiions placed on Parliameni and its primary consiitutional

function of law-making.

Indeed, we nead only ook at how olher, similarly-constituied Parliaments responded
to ihe threat posed and harm caused by COVID-18, io grasn the significance of this

failure. On 28 March 2020, in ihe space oi days, the United Kingdom's }w@&f
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Commons and House of Lords passed a 342 page Coronavirus Act, 2020. A week
later, on 1 April 2020, the Scoitish Parliament passed an additional, supplemeaniary

Coronavirus (Scoiland) Act, 2020, totalling 70 pages.

HSF notes the experiences and aciivities of oiher democracies not only because it
lays bare the failure oi Parfiament lo fulfil its conslitutional duty o make legislation
that regulates the siate’s response 10 the (hreai and hari caused by COVID-19, but
also io pre-empi any suggesiion that ithe exceptional circumstances created by this
pandemic precludes cor frusirates Parliament doing its duties. |i the Parliaments of
the United Kingdom and Scoiland, neither of which has operated in anything like
harmonious unity cver the nast four vears, could gather themselves in just days io
legislate in the face of this pandemic, there is no reason that our own Farliament

cannct now (four months laier) have done or do the same.

The need for conslilutional order and the discharge of constitutional obligations
under the senaration of powers is critical at all limes—but i is pronounced now more

than ever before in cur couniry’s democratic history. It is respeciiully submitied ihat

the exigencies of this case require this Court to order Parliament and Cabinet to

periorm thair consiituiional duties, without delay.
in Economic Freedom Fighters, Mogceng CJ described Parliament thus:

‘[Farliament] is ths smbodiment of the centuries-old dreams and legitimatz
aspirations of all our paopla. it is the voice of &ll South Alricans, especially the
poor, the voiceless and tha leastremembarsd . . . [it] is the mouihpiece, the
ayes and the service-delivery-ensuring machinery of the paople. No doubt, it

is an irreplaceable feature of good governance in South Africa."®

In the midsi of national and global crisis, this irreplaczable voice of the people has

for four months fallen sileni. The iime has come for it to speak again.

% Economic Froedom Fighters loc cit para 22
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120. Inihe circumstances, the FISF prays for the reief soughi in the nolica of molion,

FRANCIS ANTONIE

The dagoneni has acknowledged that ihe deponent knows undi,hndersiaads the {;ents
o5 (oh this

oi ‘hns al {fidavit, whuch W?S signed and sworn (o before me at .
2020, the reguletions contai Government Noiice

thg,)- day of
Mo, ri,..., \TJ‘,u 197? as amendad, and Covernment Motice No. R1684E of 16

August 1977, as amenc;e'u,"% aving been complied with.

He 4
BUSNGES

s
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CONSTITUTIONAL COURT OF SOUTH AFRICA

Case CCT 90/20
In the matter between:
HELEN SUZMAN FOUNDATION Applicant
and
SPEAKER OF THE NATIONAL ASSEMBLY First Respondent
PRESIDENT OF THE REPUBLIC
OF SOUTH AFRICA Second Respondent
CABINET OF THE REPUBLIC
OF SOUTH AFRICA Third Respondent
CHAIRPERSON OF THE NATIONAL
COUNCIL OF PROVINCES Fourth Respondent
MINISTER OF COOPERATIVE GOVERNANCE
AND TRADITIONAL AFFAIRS Fifth Respondent

ORDER DATED 3 JULY 2620

CORAM: Froneman J, Jafta J, Khampepe J, Madlanga J, MajiedtJ, Mathopo AJ,
Mhlantla J, Theron J, Tshigi J and Victor AJ.

The Constitutional Coust has considered this application. It has concluded that the
application shouid be dismissed as it does not engage this Court’s exclusive jurisdiciion,
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and as it is not in the interests of justice to grant direct access. The Court has decided
not te award costs.

Order: The application is dismissed.

- - o = e crw Sowm—

DUNIE, ATHIABA | REGISTRAR OF THE CC4S r.rg:z';;'x(.»zv.nww COURT
ACTING REGISTRAR S -
CONS'TITI‘UTIONI‘IJ CG‘JR'T I T e L el S
|y 13
il 2020 -07- 03
AN, :

TO: WEBBER WENTZEL ’

Attorneys for the Applicant o6 v
tand [ s e s

gﬂ %}tvonla Road met | FieER VAN l‘.')ﬂﬂ (:;*‘O{va’i"ﬁ TLIRE HOP

JOHANNESBURG SN =

Tel: 011 530 5867

Fax: 011 530 6867

Email: vlad. movshovich@webberwentzel.com / pooja.dela@webberwentzel.com /
dylan.cron@webberwentzel.com / daniel.rafferty@webberwentzel.com /
matthew.kruger@webberwenizel.com

Ref: V Movshovich /P Dela/ D Cron/ D Rafferty / M Kruger 3041349

AND TO: STATE ATTORNEY, CAPE TOWN
Attomeys for the First Respondent

22 Long Sireet

CAPE TOWN

Tel: 0Z1 441 9200

Fax: 021 421 5364

Email: schothia@justice.gov.za

Ref: 8 Chothia/20/P5

¢/o STATE ATTORNEY, JOHANNESBURG
Tel: 011 330 7660

AND TG: STATE ATTORNEY, PRETORIA
Atiorneys for the Second, Third and Fifth Respondents
316 SALU Building

Car Francis Baard & Thabo Sehume Street
PRETORIA

Tel: 012309 1578

Fax: 012 309 1645/50

Email: ichowe@justice.gov.za

Ref: 1634/20/Z722 (N Qongqo)

|
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AND TO: CHAIRPERSON OF THE NATIONAL COUNCIL OF PROVINCES
Fourth Respondent ;

Email: chairpersonsoffice@partiameni.gov.za / nmasondo@parliament.gov.za /
zhiatshwayo@parliament.gov.za / tintoahae@parliament.gov.za
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President Cyril Ramaphosa: Measures to combat Coronavirus COVID-19 epidemic

dent Cyril Ramaphosa on measures to combat COVID-19 epidemic
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Following an extensive analysis of the progression of the disease woridwide and in South Africa, Cabinat has deisied on the
following measures:

Firstly, to fimit coniact between persons who may be infected and South African citizens,

We are imposing a travel ban on forelyn pationals feom sigh-risk countries such as ltaly, Iran, South Korea, Spain, Germany,
the Unired Stares, the United Kingdom and China as from 18 March 2030,

We have cancelied visas to visitors from those Ccountries from wday and previously granted visas are hereby revoked

Louth Alrican citizens are advised to refvaqn from 2l forms of travel (o or thyough the European Union, United States, Urited
Kingdom and other ldentified high-risk countriss such as China, iran and Sauth Korea,

This is effective immediately,

Governmedit Wil continue 1o regularly issue travel alerts referring to specific cities, countrias or reglons as the situation
evolves based on the sk leval.

Any foreign naticnai who has visited higherisk countries in the past 20 days will be denied a visa,

South African titzens returning from high-risk countries will be subjactad 1e testing and seif-isolation or quarantine on
return Lo South AfTica,

Travellors from mediumerisk countrias - such as Portugal, Hiong Kong and Singapore - will be required to undergo high
intensity screening.

Alf wavellers who have entered South Africa from higherigk countrias since mid-February will be reguived Lo present
themsehes for esting,

We will strengthen surveilancs, screening and testing measures at OR Tambe, Capa Town and King Shaka Internadonal
Alrporis South Africa has 72 ports of entry in the countiy which are land, sea and air ports,

Of the 53 land ports, 35 witl be shut down with effect from Monday 16 March,
Two of the & sea ports will be dosed for passengers and crew changes.

Eifactive irmmediately, all non-essential ravel for all spheres of governmanyt ourside of the Republic (3 prohibited We further
discourags afl non-essentisl domestic iravel, particularly by air, rall, taxis and bus,

Seconydly, It is essential therafore that we minimise the risk of the spread of this virus by fimiting contact amengst groups of

2

B

paople,

While we apprediate the economic, religious, snd cultural significance of sacial and rommunity gatherings, the coranavirus is
spread through contact betwaen persons.

As wie have sald hefore, the current circumstances require extraordinary measures o curb the sprear of infections,
Countrias that have heeded the call 1o implement these radical measures, have fared much better than those than do net.

Therefore to ancoturage social distancing Cabinet has decided on these addiional measures:
Gatherings of more than 100 people will be prohibited,

rass celebrations of upcoming national days such as Human Rights Day and other large government events will be
cancelled,

Where smiall gatherings are unavoidable, organisers will need to put in place stringent measuras of pravention and control

st
o
Schoals will be closed from Wednesday, 18 March, and will remain desed until after the Baster Weakend. /4\: LS
B 7
: § 5 it i will § i i fﬂk‘”.‘. ;’!
To rarmnpensate, the midwyear schonl holidays will be shortened by a week, /(‘ ‘s‘: Iy,

hitps iwww aov 2alspeeches/statemernt-president-oyrii-ramaghoss-measures-combat-covid- 18-epidamic- 1 5-mer-2020-0000 kf/ 212
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Government is working closely with colleges, univarsities and other public faciliies such as Parliament, prisons, police
stations and military instaflations to intensify hygiene control

Visits i all correctional centres are suspend for 30 days with immediate effece,
Goverrmant & aware of the confimed case of a student who lias tested positive for the coronavirus at Wits University
Those who have baen in contact with the student will be quarantined

The Kiinister of Higher Educatien, Science and Innovation is consulung with Vice Chancellors of universities and colleges
across the couniry and will soon be announcing rsasures in s regard,

We call on all businesses including mining, retall, banking, farming to ensure that they take ali necessary measures to
intensify hygiene contral,

We also call on the management of malls. entertzinmeant centres and other places freqguented by large numbers of people 1o
balster their hyziens control.

Thirdly, to further strengthen our health responss: Gavernment is sirengthening its surveillance and tésting sysiams.
We are in process of identifying isolation and quarantine sites in each distrizt and mstro,

Capacity is being intressed gt designated hospitals In aff provinces,

W are also increasing the capacity of existing vontat! tracing processes.

We are partnering with the private sector to set uip a national tracking, tracing and monitaring system of all psople infected
with the coronavirus and those they have been jn contact with We are undertaking a mass cormmunication campaign on
good hygiene and effective prevention behaviour.

Thergfore, we are ¢alling on everyone

« ‘Wash their hands frequently with soap and water or hand sanitisers for at least 20 seconds;
» Cover thelr nose ared mouth when zoughing and sneezing with tissue or flexed elbow,
» Avoid dose contact with anyone with cold or Hu-iike syrmptoms.

In sesence, we arg calling for a change of behaviour amangst all Seuth Africans,
W must minimisa physical contact with ether people, and, anceurage the elbow graeting rather than shaking hands,

Bucause of the severity of this virus and Iis rapid spreading, goversyment will make funding availabie to capacitate the sectorns
dealing with the natlonal respense to the Coronavirus oubreak.

Since the outbreak of this pandernie, sur government's respense higs hean led by an Inter-Ministerial Committer, chaired by
th Minister of Health, Dr Zavell Mikhize,

We congratulate them on the cutstanding work they have dong - together with theair able suppart teams - Lo steer gur
country through this challenging and un-cantain period,

Az part of the intensification of this effort, we have decided to estaidish a National Command Council chaired by the
Prasidert

This Cormmand Council will Inciude, amongst others, members of the Inter- Ministerial Committes and will meet three times
aweek to coordinate all aspects of our extraordinary emergency fespons=.

My fellow South Africans, In addition to the impact that this pandamic will have on heaith and wallbeing of our people, and
the impact it wili have on the day-te-day life of our sucety, COVIR-19 will also have a significant and potegtially lasting °t

Ly GUr 8Condmy.

Fitpa: i gov.zalspaachasistatement-presideit-cyril-ramaphosa-measures-combai-cuvid-19-epidemic 15 mar-2020- a2
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in the last few weeks, we have seen a dramatc dechine in economic activity in our majer trading partners, a sudden drop in
incernational touriem and severe instability across all global market:,

The anticipated ffects of the dacling i exports and wourist arrivals will be ex-acerbated by both an inerease in infections and
the measures we are réguired 1o ke to contain the spread of the diseasa,

This will have a potentially severe impact on production, the viebillty of businesses, job retenricn and job creation,

Cabinet is therefore in the process of finalsing s comprehensive package of interventions to mitigate the expected impact of

COMID-19 on our economy,

This package, which will consist of various fiscal and other measures, will be concluded following consultation with business,
labour and ather relevant institutions.

it s clear that this dissase will he mxtremely disruptive,

Our prierity must be to safeguard the health and well-being of all Sguth Africans, te minimise the number of infactions and
o ensura all those infectad get proper treatment.

While we are battling @ contagicus virus, perhaps the greatest dangers to sur country at this time are fear and lgrorance

We miust appraciate the extent of the threat that this disease presents, we must accept the anxiety that it causes, but wa
zannat allow ourselves 1o be overwhelmed by fear and panic,

We shouid stop spreading fake and unverifiad news and create further apprehension and alarm.

While we are facing & medical emergenecy far graver than we have experienced In recent times, we are not helpless,

Wa have the knowledge, the means and the resources 1 fight this disease.

¥ we act swittly, with purpose and collectively we can Hiemit the effacts of the coronavirus on our peaple and our country,
Arhough we gy be fimiting physizal zontact, this epidernic has the potential to bring us closer together,

We ars responding as a united nation o a common threat,

This mational emergency demands cooperation, collaboration and commen action,

Mera than that, it requires solidarity, understanding and cormpassion,

Thove who have resources, thase wha are healthy, need to assist those who are in nesd and who are vulnerable.

&il the institutions of the state will be mobilised to lead this effery, Bug, Y we are 1o sucoeed, svery company, trade unioan,
NGO, university, college, school, refigious group and t2xd assodation will need o play its part,

We thank those peopls who suspecied they may have been exposed (o the virus for coming forward (o be tested and for
taking measures - sunh as sell-lsolstion - 1o pravent furthey frangmission,

We thank the medical teams arcund the couniry who are leading our response and are puiting the well-being of cthers
ahead of the risks they face thermseles,

O Saurday we welcomerd 104 of our compatriots who were in Wuhan City, China,

We thank the repatristion team for the task they performed with pride and efficiency to return them 1o the coustry and
ultimately to their farnilies.

" . 3 . . ”"
The repatriation has been sutcesshd and those who have returned have settfed in the quarantine afe

We thank the military health officksis, pilois, cabin craw and &l thoss who participatsd in

his exsroiae
L

_——
hitps: fhwww.gov.2adspesches/statement-presigent-cyril-ramaghnsa-measures-combat-covid- 18-epidamic-15-mar-ZH20-0000
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We thank the leadership and the people of Polokwane and Limpopo for warmly welcoming our fellow South Africans,

We also extend our gratitude to the staff and management of the Ranch Hatel who have accommadated our compatriots
and alsa subjected themselves to quarantine,

We extend our appreciation too to the companies, organisations and individuals who have takan it upon themselves to
disseminate information about this virus and to raise awareness,

We thank those businesses that have taker: steps to protect their employees, and those unions that have taken steps t¢
protect their members.

Ministers who are at the fronthine of coordinating our response to this crisis will be briefing the natinn tomorrow, where thay

will unpack detalls in relation to the measures we announced tonight,

Fellow South Africans,

This is the most definitive Thuma dMina moment for our country.

I have graat trust that our pecple will respond pesitively to this call to commaon action
Fellow South Africans,

This epidemic will pass,

But it is up to us to determmine how long it wili last, how damaging it will be, and how lang it will take our economy and our
country to recover.

It is true that we are facing a grave emeargency.
But If we act together, if we act now, and if we act decisively, we will overcome it.
I thank you.
are information.
o National Institute for Communicable Diseases (NICD)

s Coronavirus COVIR-19

Issued by: The Frosidency
More from: The Fresidency
More on; Disaster managementHuman and social issues

RELATED INFORMATION

Laranavirus COVIOA1S

MNatianal Instinute for Comenunicable Diszases INICD)

rips e gedannseeshes/stalemoeni-presitani-oyti-ramaphos s-reassuss coimbat-novid 18-epidamic 1 3-mar-2020-0000
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Risk-adjusted strategy for economic activity
FA4
What we know now

Thereis early evidence that the full national lockdown imposed since 26 March 2020 has successfully limited
the spread of the coronavirus. However, there are serious risks associated with lifting lockdown restrictions too

soon, or in an unsystematic and disorderly manner.

Pally numbin
of contimad
cases

Qverloaded health

system
Goal for increased

AR e Sk S By AR S S S S - e heaith system
' capacity

oA N
'\\}Q\\\::‘}.‘\ \

Time since tirst case
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Risk-adjusted strategy for economic activity
The balance between “lives” and “livelihoods”

Evidence from the Spanish Influenza pandemic of 1918 shows that the long-run economic consequences for

cities experiencing a rapid infection rate and high cumulative infections were significantly worse than those for
cities enduring temporary restrictions on economic activity.

"On the one hand, NPIs constrain social interactions whiie they are in place, and thus necessarily depress any
type of economic activity that relies on such interactions. On the other hand, because the pandemic itself has
severe economic consequences, by reducing the severity of the pandemic, NPis can mitigate the most severe
economic disruptions. While an interruption of economicactivity may be inevitable, this interruption can be
sharter-lived and less extensive with NPis in place that solve coordination problems.” [p. 17}

Pandemics Depress the Economy, Public Health
Interventions Do Not: Evidence from the 1918 Flu

> N Sergio Correia, Stephan Luck, and Emil Verner’

€9



Risk-adjusted strategy for economic activity
An alert system with levels of restriction

Restrictions on economic activity need to be adapted to epidemiological trends, and may need to be relaxed
and tightened in different periods. An alert system should be created with clearly defined levels of restriction
that can be imposed by the National Command Council as necessary.

if lockdown regulations are amended to allow some sconomic activity to resume, it is possible that the
infection rate wili accelerate and that the virus wili resurge. In this scenario, it would be necessary to quickiy
revert to more stringent restrictions in order to arrest further transmission.

An “alert system” with four to five levels would allow for fiexibility and responsiveness, and would reduce the
need to amend regulations in future.

At each level restrictions would be more or less severe, and sectors and companias would know what activity
is permitted depending on the fevel imposed at any time.

Governmentwould be able to switch between levels with far greater speed, and could use mass
communications platforms {such as an SMS notification system) to signaf this to the public.

Different levels could be imposed in specific provinces and areas based on the risk of transmission.
NB: A gradual transition between alert levels can be implemented where necessary.

Detailed health protocols shouid be imposed at all levels of alert.

et
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«Is Risk-adjusted strategy for economic activity
An alert system with levels of restriction

ILLUSTRATIVE
Different levels of alert can be declared
in specific provinces and districts based
on epidemiological trends and the risk
of infection.
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Risk-adjusted strategy for economic activity
Criteria for return to activity

To determine which sectors shouid be allowed gradually to resume activity, three criteria should be used:

Risk of transmission (including the ease of implementing mitigation measures)
Expected impact on the sector of continued lockdown (including prior vulnerability)

Value of the sector to the economy (e.g. contribution to GDP, multiplier effects, export
earnings)

Sectors that have a low risk of transmission {or where this risk can easily be mitigated), that would suffer most
acutely from a continued lockdown in terms of retrenchments, company failures, or loss of productive capacity
and international market share, and that have a high value to the economy should be prioritised.

These criteria should themselves be subject to an ordinal ranking of priority. Thus, sectors with a high risk of
transmission should not be allowed to resume activity until this risk is reduced, regardless of the potentialimpact
on their sector or their value to the economy. Amang those sectors with a iow or manageable risk of
transmission, considerations of impact and value can be used to attribute priority.

Low transmissionrisk AND severe impact OR high value

L9



<z~ Risk-adjusted strategy for economic activity
@/ Criteria for return to activity

2. Transmission risks
+  Nature of wark

o Profie
i
.
B

1. Economic value at risk
«  Sedioral contdbulion in GDPR
* Employment

«  Export aamings ()

«  Prevalence of 8MEs and iformal segtor
+ Linkages o the mel of the ecoromy

+ i Han enabiing indusiey?

3. Economic stress
*  Not prasently opersiing
Main +  Facing imminert retrenchment
considerations * Facing imminent firm closures *
- F vsible damage

Industries that refurn to work first should:
1. Mave acceptably fow tronsmission risk {or b2 able to atain this through ritdgation messures) and
2. Beof crticat or

A, Be unger severs reartem economic stress
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Economic value of sector

GDP an,ioymrn l‘cmannchnlag»

lf

&

. Other manufschuting | -11.m - 7.4%
Wholesale & retal incudes home deiveses) | [N vo> (NN +o.+% —_ “’"’ ""!E:";'i"f
 aqgettry & foodservies I 7ox D 4w wesim N vedum
_ Maging_ I cox - % Low TETRY ] TS T
I Tnnggov&-szx 46% Medium s - i Medum tikriamn
Firnuacial iniemediation | [l 5 5% - a9% o Low Ko I
Constnuciion wichuiss electical & pumisng services: 1 50%, XL vedum Low Er st
___ Profassionat services | [ 4.9% [ B Medum e ] Low ——
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. Post &tslecommugications | [ 2.5% 15% Medum Low Low - - =il
_ Becicty [ 23% 16% Low Hedium & !
[ . _ Health & sogalwork | I 22% 18% Medum T | Low Unknown
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Tak ‘_’"“'“f‘,_ crman 1.3% % Medum Medium [
Py Holels & meswrants | 1O% Bs% Medhur Medium vegom |
o ’;,;"Siih,fiﬁ“”"°” Water | 08% 8% Low thedum Unknown
A, W6l By Resreaiioe b‘“"!ﬁé"""’”@ 0 5% 0% G sclildgien . dnul Low |
&, . ShatsSa Suprdr snd _ R 025 iy e— — e ; - E
Radsc, TV, communication cquipment & apparaiys | 02% 5.2% jemrmas - oiisi] Medium Wedwm Unknown
.. Fmbng  BT% 0% Low Medium Mediun \
T Swm&m&ﬁm% 003% i 3%, isdium e Unimovn
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<z~ Risk-adjusted strategy for economic activity
@ Expected impact of continued lockdown

0—20% - 51-80%

21-40% [ 81-100%
L s
Agricuiivre snd food supplv - 5
Autormtive "

Banking
Charricals
Construziion
Creativa - arts, music
Dufacaindustryi Aevospase
Fibre optic
Flext managenant
Forestry
Gas urd of
Giobal Busihess Services
ICT and digra!
Lang term hisurance
Manufacturing
Mining
Oceans
Onine Retai
Fharmacerica!
Professicnal services
Renew able energy
Ratzi (clothinn}
Patail (Foud)
Retzf {talteaw ays)
Short terminsurance
Touriem
TrfA (Aviation}

TS

it S ¢
i-&-‘---x-{'v&s,,.:i., 0 ¥aiy_to Closo (%)
PRI

Sourca: Se'freported date from PPG!
ieghustey survay, Genesis Analyiies 2020
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<z~ Risk-adjusted strategy for economic activity
\@, Risk of transmission: matrix rationale

==

Risk matrix for businesses

General Guiding Criteria — Medium Low Explanatory notes

1. Netwre of business raquires dense ;
. Exclusion . : ;
public congregation of customers . Ceriain non-essential congrsgation
activitias {(mass gethering in
cinemes, stadium evenis, largs
funciions) per se excluded

1.1 Gensral density of inferaction

(inside and outside workspaca) <2 m? per person 2-6 m? per person >8 nm? per person

High risk provings QR O™ fisk provincs &

High risk province & nuel area &

3 y Y 3 .

2. Geogranhy of workplace(s) ABETIMaNT SI86 urban/rqeira area OR within provinclal
3 cressing borders bo nd|a°ri e“su

§0-100% All workers who can conlinue o work

l b5 " 1 v ae 9, P
3. Employees can work rarmotely Lass than 20% 30-60% remoiely must do so

For % of the workforce who cannot work remctely:

0, PN
80%+ use public  30-50% use pubfic o0’ Use publis

frizaemeyey ot j
4. Travel risk of employees transpori OF 20%+  transport OR 10-20% :fgf,:,’mc:;‘::f
crossing bordars crossing borders b:) i 9

mosi vulnerable populaiion groups
should not enter the workspace at all
{both erployaa and customer).
30 - 50 years <30 years old Instaad, treated separataly and/or
remotely

Isolation for pansioners and immuno-compromised
&. Ability to separate vulnerabls
emplovees / customars > 50 yeais (aspecially
iviala)

6. Resources & capacily lo implemani Cannot iraplement all  All those relevant, but  All thase relevant,

risk mitigaiioiyneasures at werk mitigation measures rot immadiately immediately
S
"~-h (J\/

See general measures (where?)
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@ Risk of transmission

-
_-"'\

e

‘;”‘. r. }
Fd e s
\\ § ' % “,»’
&\. — : e’
.
F

Agriculture,
food,

Coke oven & Hotels and
beverages & petroloum Financial rastauranis.

% of employees can work
remotely ?

s of workforce thatis older than
50

% of workiorce in geographies
vath high transmission (GP, K21,
wce)

Abiiityto enforce scoalaistanung

of 2matwork o »
Ab Ity to prowvide masks to o, 0
employees v
Abilityto screenall employees - G
Abilitytosolate alt ilemployeas (4 (v}
% of employeas whouse public 9 Y
transport E
% of employees whomust cross " 0
provincizl border to start work :
SCORE H 7 3

N 4

|

F

v

-
- a

= et ¥
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*

\@, Risk of transmission

Hotels and Other Other Post and Post and

restawants-  isurance-loog- Insurance- N manufasturing- = i Pharmaceiicsl telecommunt tefecommunica  Professicnal
retall term shost term i dotence d s cotiowfile  Som-ICT snd  services

tokeaways industry  anufacturing eptic Digital

% of employees can work
ramotely

% of workforce that is older than
50

L
o
-

% of workforce ingeogmphies
with hightransmussion {GP, XZN,
wy

v
[

Ability to enforce sociatdistanang
of 2matwork

Abilityto provide masks to
employees

Abilityto screenall employzes

Abifityto isotate all i llamployees

7 of employees who use public
transport

% of employees whomust cross
provincial borderto start work

e

SCORE
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& Risk of transmission

Radio
Profussional v I‘ Recreationsd, N
services - SRS Realestate  culiveal and Tra:;p;n T Tramspot - Wholeszle & Wholesale &
Global Business < activitles Sprwiing o Aviztion  ratall - Clothing  eetail - Food
O eguipment and mansgemeant
Services apparatus activities

% of empl oyees can work
ramately

% of workforce that is older than
50

% of workforce in geagraptues
with high transmission {GP, KN,
wc}

Abitityto enforce soctal distanung
of 2Zm atwork

Abllity to provide masks to
employees

Ability to screenall employees
Abilityto isoizte all ilfemployees

¥ of employees who use public
transport

% of employees who must cross
prowncial borderto start work

Wholesale &
retail - Onfine
Food delivery

SCORE
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<+ Risk-adjusted strategy for economic activity
‘ Considerations for first phase of easing restrictions

kg i
B
~ o

)¢

¢

Consideration Description
Low transmissionrisk Econemic activity can resume with low transmission risk
or

Economicactivity can resume under conditions whereby transmission risks can be
effectively managed

Regulated and organised Precedent of good compliance and enforcement of regulationsin sector
andfor
Indusiry bodies / unions / iead firms can support coordination of sector response

Localised / low movement |Economicactivity can resuma with no/minimal movement across provincia! borders
of people and between rural and urban areas, and movement is limited to low risk geographies

Enabling of other sectors or | Resumption of economic activity is crucial for the effective funciioningof a sector that
essential services produces, distributas or selis goods / services designated as essential or other sectors
prioritised for opening

9.



*\‘lfr Risk-adjusted strategy for economic activity

Post-lockdown: General exclusions

R =

The following restrictions will remain in place after the national lockdown, and regardless of the level of
alert at any given time:

«  Sit-in restaurants and hotels

* Barsand shebeens

* Conference and convention centres

*  Entertainmentvenues, including cinemas, theatres, and concerts
* Sporting events

« Religious, cultural and social gatherings

No gatherings of more than 10 people outside of a workplace will be permitted.
Passengers on all modes of transport must wear a cloth mask to be allowed entry into the vehicle. Hand

sanitisers must be made available, and all passengers must sanitise their hands before entering. Public
transport vehicles must be sanitised on a daily basis.

L
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<Z+ Risk-adjusted strategy for economic activity

\(f; Rules applicable across all levels

’

b,

The following rules will be imposed across all sectors and alert levels:

» Industries are encouraged to adopt a work-from-home strategy where possible, and all staff who can
work remotely must be allowed to do se.

* Workers above the age of 60, as well as workers with comorbidities identified by the Department of
Health should be offered a work-from-home cption or allowed to remain on leave with full pay.

* There should be workplace protocolsin place that would include disease surveillance and prevention of
the spread of infection.

« All employers to screen staff on a daily basis for symptoms of COVID-18, includinga symptom check as
well as temperature assessmient.

« Allemployeesto use a cloth mask especially where social distancingls not possible.

«  Work environmentto have sanitisers available or hand washing facilities with soap.

« Stringent social distancing measures should be implemented in the workplace.

The Department of Health will issue a comprehensive guidance note stipulating health and safety
practices for returning to work.

......

8.
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;@{; Additional rules pertaining to sectors and firms

=== —

Before any sector resumes activity, the following conditions must be in place:

* In addition to generally applicable health and safety protocels, each sector must agree upona COVID-
19 preventionand mitigation plan with the Ministerof Employmentand Labour, the Minister of Health
and any other Minister relevant te the sector.

« individual businesses or workplaces must have COVID-19 risk assessments and plans in place, and must
conduct worker education on COVID-12 and protection measures:

o identification and protection of vulnerable employees
> Safe transport of employees

Screening of employees on entering the workplace

Prevention of viral spread in the workplace:

teaning of surfaces and shared equipment
o Good ventilation
¢ Managingsick empioyees

*  Monitoring systems must be in place to {1} ensure compiiance with safety protocols and {2) identify

infections amongemployees

o Cc C

6.



Risk-adjusted strategy for economic activity
Governance framework

e

« Levels of alert (1-5) will be determined by the National Command Council at each meeting, upon a
recornmandation from the Minister of Health and the Minister of Trade and Indusiry. A single national alert
level may be determined, or an alert level may be determined for each province.

* The highest burden of the disease is currently concentrated in Gauteng, Western Cape, KwaZulu-Natai and
Eastern Cape. The remaining provinces have a limited number of cases,

* Within the provinces the infection is concentrated largely in the metro areas.

* Given the disproportionate distribution of infections there is an opportunity to have a differentiated approach
to the lockdown based on the geographic distribution.

« The initial planis to determine alert levels at a provincial level based on the number of cases in each province.

* Premiers may thereafter determine an alert level for specific districts, with the approval of the Minister of
Health. Those districts with lower risk levels could in this way embark on increased levels of economic activity.

* Individual Ministers, upon consultation with and approval from the Minister of Health, may provide for
exceptions and additional directions in sectors within their domain.

» Aworking committee should be established comprising officials from the Department of Health and the
Department of Trade and Industry to consider changes to the sector restrictions as they are required.

A
STy
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<L Risk-adjusted strategy for economic activity

T
\Q, Governance framework

The framework ghoufd remain responsive to
epidemiological trends as well as to problems and areas

.

Ofﬁmbiguity"*sﬂ‘gypmf‘me. it is likely that specific sub-
sectors will require exemptions and/or additional
directions which cannoth ,fs reseen. An adaptive
governance structure is therefore required.

Premiers may recommend additional
district-level alert levels, which must be

approved by the Minister of Health
Working committee comprising officials

National Command Council determines ' from Department of Health and
level of alert for each province, on ; Department of Trade and Industry
recommendation from the Minister of considers public submissions to refer for

nd the Minister of Trade, _ decision, and makes recommendations

Industry and Competitit rs 551 ition as necessary

ciarof\, Jma';,u es in ’he ec'o s and
sub-sectors allowed to operate at each
alert level, and the conditions under
which they may operate

18
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@, Alert system: Level 5

l

Sectors permitted

Level 5: High virus

spread, and/or low ,
Only essential services

health system
readiness

2o %
T
A —
({7 .
I }
e | R
v \.x_\% Lo i 7
R T i -~ o 4
~ &\ A il ﬂf
e —— i s s
e AT . o
\ A o

i Transport restrictions

Bus services, taxiservices,
e-hailingand private motor
vehicles may operate at
restricted times, with
limitationson vehicle
capacity and stringent
hygiene requirements

Movement restrictions

No inter-provincial
movement of people,
except for transportation of
goods and exceptional
circumstances (e.g.
funerals)
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Risk-adjusted strategy for economic activity
Alert system: Level 4

Sectors permitted

Transport restrictions

Level 4: Moderate to
high virus spread,
with moderate
readiness

All essentia! services, plus:

Food retzil stores already permitted to
be open permitted may sell full line of

producis within existing stock

All agricutture (horticulture, export
agricuiture including wool and wine,
fioriculture and hoiticuiture, and
related processing)

Forestiy, pulp and paper

Mining (open cost mines ai 100%
capacity, all other mines at 50%)

All financial and professional services
Global business services for export
markats

Postal and telecormmurications
services

Fibre optic and IT services

Forma! waste recvcling (glass, plastic,
paner and metai)

Bus sejvices, taxi services, e-
hailing and privete motor
vehicles may operate at ali
times of the day, with
limitations on vehicle
capacity and stringent
nygiene requirements

Movement restrictions

No inter-provincial
movement of people,
except for
transportation of goods
and exceptional
circumstances (2.8.
funerals)

€8
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Alert system: Leve! 3

T’
Sectors permitted Transport rastrictions Movement restrictions
Licensing and permitting services, deeds offices
and other govarament services designated by
the Minister of Public Service and
Administration
Take-away restaurants and onling foud delivery ; N . ..
. ALY . Bus services, t2:d services, e-haifing and
Liquer retail within restricted hours : .
REe . orivate raotor vehicles may operateat all
Clothing retail 4 ) AN v :
times of the day, with limitations on vehicle
Hardérarsatares capacity and siringent hygiena
Stationery, persona! electronics and office P i L h o A
. ; 4 = requirernanis No inter-provincial
equipment production and retail
Level 3: Moderate virus ) movemnent of paople, except
A Books and educational producis _— . . ¥
spread, with moderate , . . Limited passenger rail restorad, with for transportation of goods
E-commerce and delivery services ; ; 2T U o
readiness stringent hygiene conditions in place and exceptional

Clothing and textiles manufaciuring (ot 50%
capacity)

Automotive manufacturing

Chemicals

Bottling

Cernent and steel

iMachinery and equipment

Global Business Services

SANRAL construction and maintenance
a-rrapsnet 2t 100%

Limited domastic air travel, with a
restriction on the number of {flighis per day
and authorisation based on the reason for
travel

circumsiances (e.g. funerals)

%,

Sy
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éﬁ, Alert system: Level 2

Sectors permitted Transport restrictions . Movement restrictions

Constiruction

All other retzil

All other manufacturing
iviining lall mines ot 100%

Level 2: Moderate copaciiy) 1k Movement between
Domestic air travel restored

virus spread, with All government services N ; . , provincesat Level 1 and 2
- : : ) Car renial services restored y el
high readiness Installation, rapzairs and restrictions
maintenance
Demestic work and cleaning
sarvices
Informa! waste-pickers
" 1
‘—’*{":‘5\.-::: N

/....-—-c.:a-::--ﬂ_
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<z~ Risk-adjusted strategy for economic activity
@ Alert system: Level 1

Sectors permitted Transport restrictions Movement restrictions
Level 1: Low virus All modes cf transpert, with | Interprovincial movement
spread, high health All sectors stringent hygieneconditions | allowed, with restrictions on
system readiness in place international travel
- / F
ol B —1
"(\,:\I.—§ e, L >

o8
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«Z# Proposal for phased economic recovery
@ Recommendations

* A system of “alert levels” should be adopted, and further work done to determine which sectors (and under
what conditions) may operate at each level. The Department of Trade and Industry and the Department of
Health should collaborate to develop this system.

* To make the determination of which sectors should be allowed to resume activity at each level of alert, three
criteria should be considered:
o Risk of transmission (including the ease of implementing mitigation measures)
o Expected impact on the sector of continued lockdown (including prior vulnerability)
o Value of the sector to the economy (e.g. contribution to GDP, multiplier effects, export earnings)

* A decision about whether to institute a lower alert level should be made by the National Command Council
based on evidence gathered during this week about the spread of the virus.
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HAVE YOUR SAY
(mﬁ ADMINISTRATION FAS5 WATCH
(=== PARLIAMEN T : (/PARLIAMENT-TV)
F THE REPURLIC OF 50UTH
. & LSTEN
: (/PODCASTS)

CONSTITUTIONAL OBLIGATIONS OF PARLIAMENT

DURING COVID-19 PANDEMIC
BUSINESS OF PARLIAMENT (HTTPS://WWW.PARLIAMEMT.GOV.ZA /BUSINESS-PARLIAMENT) » PRESS RELEASES

Parliament, Sunday § April
2020 - Parliaments ali over
ihe world aie grappiing with
thz efiact of the COVID-19

DID YOU KNOW?

The annua! Budget

narndamic on their c 0 VI D .' | deiermines how much
Constitutional cbligations, : money govarnment
such as, oversight, iawmaking | CO [ona V’ rus depariments will recaive

and public involvament. and has to be approved
_ by Parilament.

In South Africa, the social disiancing and subsequent national

lockdown periods coincidad with the scheduled constiluency

vrogramme of Parliament, during which Members of Paddiament

(MPs2) are required to werk within their communities across the

couniry. in {earms of the national lockdown ragulations, MPs fall

within the category of esseniial services.

A Mationai State of the Disaster is an exiraordinary measure, VISIT PARLIAMENT

involving mattars of life and death within a counlry. it is the

Exacutive's responsibility to ansure that it safeguards the righis of ARRANGE A

individuals during these difficuii times and for Parliarnent to - I_Q_U_R_( A ASITING-

oversee delivery of services needed io relieve the burden of the

COVID-19 pandemic on the public. LA&JM—% ﬁ
TOUR), /]

in performing its constitutional obligalions during this peried,
Parliament must not be seen as interfering with the responsibility
of the Execulive to implement measures {or which the National ERAT (




State of Disasiar has been declared. it remains the responsibility

of 1o ExecHBLCREMENT Lon B FES Strvice S UHEAS B ROBLIAMENT Q_Ei"‘hl%

oi individuals,

PUBLICATIONS ADMINISTRATION
Parliamani whnse Mamhers ara renarder] as an psepntial arrvire
in terms of the lockdown regulations, has the authority io execule
its oversigit funciions during a lockdown or social distancing
period,

This can be done through, for example, individual MPs carrying out
constituency wark in various communiiies and holding the
Exesculive accountable for implementing measures designed to

overcome the siate of disasier. The responsibility to conduct
oversight is, therefore, not limited io comimiliee meatings.

#4Ps have been urged to wear piotective gear to ensura protection
against infection. Elderly MPs and those with underiying medical
conditions have been advised no! lo participata in any form of
physical-conlact parliameniary work.

Parliament is exploring effeclive means for conducting virtua!
Parliament work, in case the nead for sccial distancing in the
couniry takes longer. Currently, viriual Parliamentary committee
meetiings are possibie.

However, holding such meetings, spacifically to conduct oversight
over implementation of the lockdown regutations, may raquire the
Executive to aitend brizfings. This could risk {aking them away
fom their extremely critical function of managing measures io
combat spread of COVID-18 and praserving lifs.

The Siate of National Disasier is g ternporary measure intended to
deal with a spacific siluation. The pricrily is to sava lives,
iivelihoods and ensure effective recovery from the crisis.
Commiitiae observations, including their interventions, will be kept
on record and followad up where appropriate. Parliament will still,
after this pariod, be able to hold the Execulive accountable, in the
usual ways, over how it axecuted the Stale of National Disasier.

ISSUED BY THE PARLIAMENT OF THE REPUBLIC OF SOUTH

AFRICA
Enquiries: Moloto Mothapo 082 370 6930

PARL!AI‘.'\ENT#A‘TTEND]NGg 0
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