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A. INTRODUCTION
1. Thie is an appeal agjain_et 'the whole of the j-u_d.g._rn_:e'r_tt1 .and .Q;de_tis_q g.ranted by his
- Lordship Honourable ‘Judge Daffue'as concurred by his Lordship Honourable
} Judge Mohtsoane dated 12 December 2019, in which they,
S P Dlsmlssed the appellants point in hmlne of non-jomder and
1 2. Decfared the shorthstlng proceedings chaired by the second appeHant for the
| vacancies of magistrates for the Free State relating to the districts of
Bloemfonteln Botshabelo and Petrusburg unlawful and unconstltutlonat
1 3. Rev:ewed and set aside the shortllstrng proceedfngs and consequently atso.
the recommendatlons of the Appointments Commnttee of first appellant and
the appointments by third appellant of magistrates for the. districts of
BIoemfontein,'Botshabelo and Petrusburg; |
1 4.Ordered the first and thtrd appellants;_- to pay. respon_dent-’s costs of the

.. application jointly and severally;
2. Leave to appeal was g_'ra,nt_ed by the coutt a quo on 16 March 20202,

3. For ease of reference, | herein refer to the first appellant as ‘the.Com_mi§3ion’ and

| thejappointmen_ts Committee as ‘the Committee’.

[B_]'TH__E FACTS '_
- 4. The .Respondent (“Mr LaWren_ce") commenced actlng as a Maglstrate i the

Blo_e_mfo_ntein “A” cluster on 2 January 2015 At the time this matter was heard Mr

" High Court judgment: Record: Volume 6: 977-1004 |

? Court order granting leave to appeal: Volume 6: 1020-1021




Lawrence acted as Head of Office of the Petrusburg Magistrate’s court, a position

which he heid since 1 October 2016.

5 On the 16" of March 2018 the first appellant advertised a number of judicial
vacancies®, Mr Lawrence applied for the vacancies at Bloemfontein, Petrusburg

and Botshabelo®.

6. Mr Lawrence was not shortlisted for any of the aforementioned positions and
upon request he was informed by the Secretary of the Cbmmittee that same was
due to him not meeting the section 174(2) of the Constitution-criteria in any of

those offices’.

7 Mr Lawrence was further informed that out of the 10 (“ten”) members of the
Committee, 7 (“seven”) sat and decided which candidates were to be shortlisted
for the vacancies in Botshabelo and Petrusburg and 5 (“five”) members decided

which candidates were to be shortlisted for the vacancies in Bloemfontein®.

8. At the time the decision was taken not to shortlist Mr Lawrence for the specific
offices for which he applied, white males comprised 26.5% of the Free State
Cluster "A” lower court judiciary”.

9. In compiling a list of candidates for consideration of appointment by the Minister
the Committee is guided by the shortlisting procedure as approved by the

Comimission on 7 April 2011,

:cB1

4 CB2-CB40

5 CB75

s¢cB72

7 AA: Volume 1:184 para 9.8, CB78;Volume 2:372



1 0.At the time the decrsron was taken not to shorthst Mr Lawrence the Commlttee
recommended 45 whrte md!vrduals for appomtment within drfferent regions of

which 16 were whlte mafes

11 Ne:ther of the candrdates so short!rsted for appomtment and or those.
subsequently appointed, were cited as a party to the proceedings before the
court a quo and Mr Lawrence took no issue. wrth the surtab!hty of the candldates

80 shorﬂlsted and or thelr fitness to hold offrce

12.1n approaching the court a quo Mr Lawre:nce.-argued._that the H_o.nourable' Court
had jurisdiction .to_.entertai_n___the matter by virtue of the provisions of section-21 of
‘the Superior Courts Act 2013 rea_d _With the provisions of the Promo_tion of

Administrative Justice Act 3 of 2000""

[C] THE_ISSUES |
13. This appeal concerns the following issues: _.
13.1.  Whether the app_.ef.la.nts point in limine of non-joinder ought to have been
upheld; | |
S 1320 Whether- the .C:omm'ittee’s meeting in respect of the Bioemfontem
| -shortlisting was quorate havmg regard to the provisions of section 5(4)

read with section 6(7) of the Magrstrates Court Act'? ;

Volume 2:370-371
ZMT Volume 2:374-394
Y RA: Volime 3417 at par 22.1 .
""FA: Volume 1:27 atpar81 -
290 of 1993 :
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13.3. Whether in deciding not to shortlist Mr Lawrence the Committee complied

with section 174(2) of the Constitution' and regulations 5;

[D] APPELLANTS SUBMISSIONS

NON-JOINDER

14.The ratio of the Court a quo in dismissing the plea of non-joinder can be
summarised as follows;

14.1. The Court concluded that all shortlisted candidates knew about the
application and if anyone wanted to oppose, he/she would have been
able to do so. They (the shortiisted candidates) are all legally gualified
people who cannot claim that they were ill-informed of their rights'*;

14.2. When the matter was heard no candidate had the right to be appointed;

14.3. The Minister and all appointed candidates knew that if the Minister
would be proceeding with appointments in the face of the pending

review appiication, his decision might be overturned'>;

15 Essentially therefore the court dismissed the non-joinder of the shortlisted and
recommended candidates on the basis that they had, by some means or the
other, waived their right to be joined and or based on the fact that they had no
direct and substantial interest in the matter, and the non-joinder of the appointed
candidates due to the fact that the Minister and or appointed candidates ought to
have foreseen that their appointment might be overturned. We shall deal with

each of the aforementioned issues separately below.

13 act 108 of 1996
¥ Judgment at par 26: Volume 6:987
' judgment at par 28:Volumen 6:588
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- Shortlisted and recommended candrdates o
16 in light of the fact that the shorthstmg proceedlngs and recommendatlons.of the
Commlttee were. rev:ewed and set aside, it is submitted that the lssue of non-
joinder rer_nams relevant and applicable -|rrespec_ttve_._ of t_he ‘subsequent

- .appointments. -

1?. The court a quo retied on the .Supreme Court of A-ppea_l_’_s judgment in the matter
of JSC v Cape Bar Council, ’6( “JSC”) o.ste.nsib]y, as aothority for the c‘ontentfon
that the shorthsted and recommended but not yet appomted candldates had no
dlrect and substantlal interest in the matter. In S0 domg the. court however limited
its evaluation of the said judgment and the applicability thereof to the fact ‘that
Jrornder of a party is on!y requrred as a matter of necess.'ty -as opposed lo a
matter of convenience — if that party has a direct and substantial interest which
may be affécted prejudicially by the Jrudgmem‘ of the court in the. proceedings

concerned’”’.

18. What the court however. failed to do ie to evaluate and dete'rmi'n'e whether these
shortlisted and recommended candidates as a matter of fact had a direct and
substantlat interest in the matter. It is submitted that the court ignored the fact
that the judgment sought namely the -setting aside . of the shortlisting and
recommendatfons -could not be sustained and carned mto effect without
necessarily prejudlcmg -the mterest of the candtdates S0. shorthsted and
-recommended Such an order would have as it did, removed them from the list of

possible “appointees”. -

2013(1}SA 170 (scCA)-
Judgment at para 27: Volume 6 987




191t is submitted that the JSC judgment, with reference to the facts of the matter, is

further no authority for the contention that the shortlisted and recommended
candidates had no direct and substantial interest in the matter, in fact the contrary
might be true. In the JSC matter no order was sought so to set aside the
appointment of Judge Henney'® further to this the court confirmed that ‘the point
in limine would clearly be good if the JSC was night in its contention that the first
declaratory order inevitably gave rise fo the setling aside of Judge Henney's

appointment®”.

20.In as far as the court reasoned that these candidates had no right to be

21.

appointed, and as such no direct and substantial interests in the matter, it is
submitted, with respect, that the court misconstrued the legal requirement and
test to be applied in determining whether these candidates had a direct and

substantial interest in the matter.

It is submitted that the court failed to apply the accepted test, as set out by the
Supreme Court of Appeal in the matter Gordon v Department of Health,
KwaZulu-Natal”®, so to determine whether the shortlisted and recommended
candidates had a direct and substantial interest. The SCA, with reference to other

authorities, confirmed the test to be the following:

“19] The Du Preez and Traub decisions had nothing to do with non-joinder, a
fact acknowledged by the LAC. They were concerned primarily-with the audi

alteram principle in circumstances where a public body had failed to afford

® At par 11
® At par 13
0 5008 (6} SA 522 (SCA)
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certain mdlwduals a hearing in matters in which their lnterests and nghts were
at stake The issue. in our matter asitisin any non-joinder dispute, is Whether

the party sought to be jomed has a direct and Ssubstantial interest in the

N matter. The test s _whe_ther a party that is alleged lo be a necessary party, has

a legal interest .-n the subject matter;. which, may be affected prejudrcrally by
the judgment of the court in the proceedings concerned. 4 ln the Amalgamated
_ _E_ng:neenng Union case (supra) it was found that ‘the question of jolnder
should . . . not depend on the nature of the _subje_ct-matter_. .. but.. . onthe
f manner in Which,- a__n:d-_the extent fo which, the.court’s Order may affect the
interests of third parties’.5 The court formulated the approach as, first, to
cons.rder Whether the third party would have locus standi to claim relief ‘
conceming the same-subject-matter, and. then to examine whether a situation
could arise in which, because the third party had not been joined, any order
the court might make would not be res judicata against him, entitling him to
- approach the courts again concerning the same subject-matter and nossibly
~obtain an order irreconcilahle with the order made in the first instance.6 This

- has been found. to_mean - that if the order or judgment sought cannot be

sustalned and carned info effect Wlthout necessarrly prejudicing the rnterests

of a party or pan‘les hot joined m the ,oroceequs then that partv or partles

have a legal mterest in the matter and must be joined.7

[10] .All the cases | have referred fo a'lso illustrate. the point that the order or
Judgment of the court is relevant fo the questlon Whether a party has a-direct
and substantial interest in the subject malter.of any proceedings. It is ' S0 that
in the course - of its reasonmg a court makes findings and expresses views
which do not form part of its Jludgm(—:-rn‘ or order An example n. pomt in the

employment arena concerms a potential fmdrng by a court that g successful




appointee was not suitable for appointment. The ‘wnsuitable’ appointee has no
legal interest in the matter if the order will be directed at the employer (the
‘guthor of the unsuitable appointment) to compensate the ‘suitable’ but
unsuccessful applicant. Of course the successful but ‘unsuitable’ appointee
will always have an inferest in the order fo confirm his/her suitability for the job
put this is not a direct and substantial interest necessary fo found a basis for
him or her to be joined in the proceedings. In a situation where a number of
applicants compete for a position, they provide information to the prospective
employer to influence the decision in their favour. That is as far as they can
take it. Once the employer selects from amongst them it is up to the employer
to defend its decision if challenged. This is because the employer, as the
directing and -controlling mind of the enterprise which is vested with the
managerial prerogative to manage it, has a legal interest in the confirmation of

its decision as it faces.a potential order against it. The successful appointee

can only have a legal interest in the proceedings where the decision_fo

appoint him is sought to be set aside which can lead to his removal from the

post. He becomes & necessary party fo the proceedings: because the order

cannot be carried into effect without_profoundly and substantially affecting

his/her interests.’

22 As Mr Lawrence had locus standi to challenge the shortlisting, recommendations
and appointments, so too did the shortlisted and recommended candidates.
Those not recommended for appointment can challenged the decision not to

recommend them, so also can those recommended for appointment challenge

their none appointment.
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23. In the matter of The Crty of Johannesburg v The South Afrrcan Local
| Authorrtres Pensron Fund *' the SCA ‘accepted that the test. often employed to
determing whether a pa.rtr_cular interest of a -;th_li'd _party. is the one or the other, is
tb examine Whet'her a situation could arise in which, because the third party had
not been joined, any order the court might make would not be res Judlcata against
. that party; entitling- hlm or her to approach the court again concermng the same
subject matter and possibly obtam an order rrreconcrlable with the order made in

the first place

24.1t is: submltted that the court a quo erred in not considering. the aforementioned
accepted tests and if same were applied the court would have upheld the point in

limine with -costs.

The apﬁointed .eandidates _

25. It has by now become well-established that, in the exercise of its inherent power,
a court-will -refrainj from deciding a dispute unless and until all persons who have
a direct and substantial interest in both the subject matter and the outcome of the
litigation, have been joined as . partles22 In this instance the court a quo did
however not refrain from deciding the drspute irrespective of the fact that the

. court recognlsed that the appointed candidates. had a direct and_substantial

rnterest in the matter.

(20045/2014} [20151 ZASCA 4 {9 March 2015). : '
Amalgamated Engrneermg Union v Minister of Labour 1949 (3) sA 637 (A) at. 657 and 659 Gordon v
Department of Health, KwaZuiu-Natal 2008 (6) SA 522 (SCA) para 9), o .
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26.The court confirmed that ‘the fact that the appointees to the various posts in
cluster “A” have not been cited as parties in this proceedings cannot undermine

the court’s functions to declare the shortlisting processes unlawfuf”.

27 It is submitted, with respect, that the court's decision to decide the dispute without

joining those appointed candidates are irreconcilable and contrary to settled law.

28.In as far as the court a quo reasoned that it was justifiable to determine the
matter without joining the appointed candidates based on the contention that the
Minister and appointed candidates ought fo have foreseen that the Minister's
decision might be overturned in the event that he so proceed to make
appointments, it is submitted that the Minister was not prohibited from making
any appointments and it was incumbent on the applicant/Mr Lawrence to ensuré

that all affected parties were joined.

29. ltis submitte_d that where a third party who has a direct and substantial interest
in a matter is not joined in proceedings, it is not a defence to a point of non-
joinder to say that such party had knowledge of the proceedings but did not
intervene. His mere non-intervention, despite having knowledge of the
proceedings, does not make the judgment emanating from those proceedings

binding on such party™*.

30.1n the matter of Morudi and Others v NC Housing Services and Development

Co Limited and Others?® the Constitutional Court in dealing with the rights of

2 J,dgment at para 40: Volume 6:995
2 prnalgamated Engineering Union supra at 660
% 19018] ZACC 32
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- potential shareholders to be jomed in proceed!ngs and the requurement to have o

regard to the prejudlcral effect of an order stated the folfowrng

131] 1 have sought to.demonstrate that here there was a risk of the applicants’
rights bemg prejudicially affected by an order fssued in the mam application.
| ‘This and the authorlty of Amalgamated Engineering notwrthstandmg the High
Coun‘ determined the main apphcaz‘ton W.'thout any regard fo possible
: prejudlce to the appllcants nghts On the contrary, n‘ held that they were not
entitled fo be-g.-ven audience as the company ~ m W:thdrawmg its oppos:tfon -
had spoken on their behalf. On the authority of Amalgamated Engineering and
Cape Bar Council, the High Coun‘ could not valtdly grant an order in the main
appllcatton thhout the applfcants havmg been jomed or ansurmg that they
would not be prejudiced. It was incumbent upon that Court mero motu to insist

on their joinder.”

31. ltis accordingly submrtted that the court a quo erred by not upholding the point in

llmlne
The quorum in respect of the Bloemf_ontein shortlisting_ proc.es:_s :
32. lt tS submltted that the court & quo’s fmdmg that the Commlttees meetmg in

respect of the Bloemfontem shorthstmg was not quorate and that the decnsnons at

the ‘meeting are unconstitutional, unlawful and invalid® is simply irrecongcilable

* Judgment a para 40: Volume 6:995 .
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with the plain reading of section 5(4) read with section 6(7) of the Magistrates

Act?”. The aforementioned sections reads as follows:

Meetings of Commission

5. (1) ‘Meetings of the Commission shall be held at the times and places

(2)

(3)

(4)

(5)

determined-

(a) by the chairman of, if he is not available, by the vice-chairman of
the Commission, or

(b)  if both the chairman and the vice-chairman of the Commission
are not available, by the majority of the members of the

Commission.

The majority of the members of the Commission shall constitute a

quorum for a meeting of the Commission.
I both the chairman and the vice-chairman of the Commission are
absent from a meeting of the Commission, the members present shall

elect one of their number to preside at that meeting.

The person presiding at a meeting _of the Commission _may

requlate the proceedings and procedure thereat, including the

quorum for a decision of the Commission, and shall cause

minutes to be kept of the Qroceedings.(own emphasis)

The proceedings of the Commission shall take place in camera unless

the person presiding at a meeting directs otherwise.

7 90 of 1993
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Committees of Commission '

6. ( 1) The Commfss:on may estabhsh one or more comm:ttees cons:stlng of

2

(3)

)

(5)

() |
(7).

one or more _members of the Commrss:on d ;gnated by the

Comm:ss.'on and one or more_other Dersons if _any. Whom the

Comm;ss;on mav aDpo.'nt for that Dur.oose and for the penod'

determined by Il‘

. The Commission may extend the per:od of an appomtment made by .-t

under subsectlon (1) or withdraw such appoiniment during the period

refer_red fo in that subsect/c_)n.

g The Comm;ss:on shall designate a cha:rman for every comm.-ttee and

if it deems ft-necessary, a vice-chairman.

A committee shall, subject to the directions of the. Commfss.'on perform

such functlons of the Commlssmn as the Commyjssion may assign fo it.

On__ completion of the functions assigned to it .in terms of subsection

_ (4) a commfttee shail submit a Wntten report thereon to the

_Commtss;on Whereupon the committee shall automatlcally dissolve

- The Commission may ﬁat any time dissolve any committee.

. The prows:ons of. sectron 5 shaﬂ mutatis. mutandls applv fo a

meetin of a commlttee own ey hasrs
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33. It is inescapable from a plain reading of section 5(4) that the person presiding at
the Committee of the Commission (the second appellant) may regulate the
proceedings and procedure thereat, including the quorum for a decision of the

Committee.

34 The decision required ‘at the -Committee was to determine who to shortlist for
interviews. The second appeliant being the Chairperson of the séid Committee
was therefore empowered by law to regulate the quorum for the aforementioned
decision. Cognisance being further had of the fact that the Committee sat over a

number of days

35.In Summit Industrial Corporation v Claimants Against the Fund Comprising
the Proceeds of the Sale of the mv ‘Jade Tr:.-ms;:vorter’,28 Corbett JA pointed
out that our couris have remarked in various judgments that ‘it is dangerous to
speculate on the intention of the Legislature’ and ‘the Court should be cautious
about thus departing from the literal meaning of the words of a statute. . . . It

should only do so where the contrary legisiative intent is clear and indubitable’.

136. In the more recent judgment from the Supreme Court of Appeal in the matter of
Airports Company South Africa SOC Ltd v Imperial Group Ltd & Others™

the following was confirmed regarding the interpretation of statutes:

“The principle remains the same. As a general rule the words of a
statute must be given their ordinary, grammatical meaning in the

context in which they appear, unless to do so ‘would lead to absurdity

28 1987 (2) SA 583 (A) at 5961-5978
22 (1306/18) [2020] ZASCA 02 (31 January 2020)
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) glanng that it could never have been contemplated by the Ieg:slature

_' or where .it Would Iead fo. a result contrary to the intention of the

fegisiature as shown by the context or by such other considerations as

the Court is jUStIfed in taklng lnto account’ {( Venter V'R). In that event

. the court may depart from the ordmary effect of the words to the extent
| - necessary to remove the absurdlty and g:ve effect fo the true fntention
of the Ieglstature

.The principle laid down in Venters case has generally been used to

‘cut down the Wlde meaning of the words employed by the Leg:slature
However as it was put by Centlivres CJ in Barkett v SA Mutual Trust &
Assurance Co Ltd-

- But tnere may, it_ seems, . be exceptional cases where it is
permissible for a cburt. of law to expand the literal meaning of
words used by the Legislature. See Halsbury (2 ed., Vol. 31,
para. 635), where reference js made fo the cases of Hewett v
Hattersley, 1912 (3) KB 35 and Swan v Pure fce Co. Ltd., 1935
(2) KB. 265." .

In Swan v Pure lce Co _Ltd, Roper LJ observed:
But they were, in my  judgment a'mpty Justified by the
authon'ties, which are summed up in Maxwell .on the
Interpretat:on of Statutes 7th ed, p. 217 as follows:— “They
. (ie., the authorities) would seem rather to e'st_ablish that the

-Judicial interpreter may deal with careless and inaccurate words
and phrases in the same spirit as a critic deals with an obscure

.. or corrupt .teXt,_- when satisfied, on solid grounds, from the

context or history of the enactment, or from the injustice,
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inconvenience, or absurdity of the consequences to which. it
would lead, that the language thus treated does not really

express the intention and that his amendment probably does.”

37 1t is submitted that section 5(4) in its ordinary, gramiatical meaning and in the
context in whiéh 'it‘appears"makes it clear that the Chairperson can-regulated the
quorum for a decision. The legislatures intention is not obscure or corrupt nor
does it lead to absurdity so ‘glaring that it could never have been contemplated
by the legislature’ or where it ‘would lead to a result contrary to the intention of

the legislature’.

38.The intention by the legislature was for the Chairperson to be empowered to
regulate the proceedings and the procedure thereat, including the guorum for a

decision to be taken.

39. The court a quo has by consequence declared the provisions of section 5(4), and
the legislative powers of the Chairperson, invalid in that, in light of the judgment,
a Chairperson cannot and may not regulated énd determine a quorum for a

decision to be taken.

40.In circumstances where the applicant, Mr Lawrence, has not challenged the
validity of section 5(4) it is submitted that the findings of the court a quo was

irregular.

Non-compliance with s 174(2} of the Constitution and regulation 5
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411t is unclear from a readmg of the Judgment of the court a@ quo on what basis the
court came to the conclusmn that the shortlisting proceedmgs were unlawful and

_ unoon_stltutl_o.nat with. refere_nce to't_he provisions of PAJA and or the principle of

legality.

42. Evndent from the judgment is that the court.a quo concluded that the Commlttee
failed to adhere to its own policy in that it did not consider the candidature of ali
apphcants whose applrcatlons were compliant and that accordlng to the court

- white people and Mr Lawrence in particular was not considered at all®.

43.The court then ultimately concluded th_at insofar as the Committee acted as
gatekeeper, preven.ting any whites to be interviewed, it lost the opportunity to duly
consider whether applicant was not perhaps such an excellent candidate that he
‘Should be recommended for appointment notwithstanding. the obligation fo

~ ensure that s 174(2) is diligently appliec®”,

| 44.1t is submitted that the court erred in fact by concluding that the Committee did
not comply with its own policy. The sho.rttisting procedure®? (not challenged by Mr
Lawrence) confirmed that one of the criteria to be applied by the Committee in
deciding to shortlist an applicant is ‘the racial and gender demographics at a
.Speciﬁc office, '_with_in an administrative region / regional division and on a national
_tevel on a specific ra_nk_are_ fo be considered in order to inform the applicetion of
section 174(2). Section 174(2) seeks to addrees imbalances created in respect

of previously disadvantaged groupings’.

Judgment at para 51: Volume 6:1002
Judgment at para 53 Volume 6: 1003
ZM4 Volume 2:370-371




45, Further to this the Committee is entitled to “in a situation where gender or race
transformation present itself as the most pressing need such a consideration will
be given prionity accordingly, to the extent that it may be preferred to re-;advertise
the position if no suitable transformation candidate amongst any of the formerly

- disadvantaged groups can be found-to fill it.”

46.1t is submitted that the Committee’s actions were justifiable, rational and fair
having regard to the provisions of the procedure so adopted. Further to the
aforementioned the court a quo ignored the fact that whites in general were
shortlisted and that there was no blanket ban on the shortlisting of white

individuals.

47.The transcript of the meeting of the Committee further confirms that Mr Lawrence
was, as matter of fact, considered but not shortlisted due fo the over-

representation of white males®.

48.The Constitution is the supréme law of South Africa and all other law is subject to
it. > Thus, its interpretation canriot depend on the legislation enacted under
it**and or any policy adopted in respect thereof. Section 174(2) of the Constitution
~ makes it clear that ‘the need for the judiciary to reflect broadly the racial and

gender composition of South Africa must be considered when judicial officers are

* Transcript:CB96 par 20-CB97 parl5;CB109 par 5
% Section 2 of the Constitution provides: ‘This Constitution is the supreme taw of the Republic, law or
conduct inconsistent with it is invalid, and the obligations imposed by it must be fulfilled.’
% See Airports Company South Africa SOC Ltd v Imperial Group Ltd & Others (1306/18) [2020]
ZASCA 02 (31 January 2020} at para 22
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appomted’ It is a constrtutlonal [imperative which is echoed in the adopted

shortlisted procedure.

49.The court a quo dlsregard the legal and factual submlssmns of the appeHants in

. totahty in as far as the appeltants contended that it was rational and fair in the

cnrcumstances to exclude IVIr Lawrence from bemg shortllsted

50. It is appropnate to deal wuth the manner m whlch the Commtttee conducts its

business in dec:dlng who to shortlist®®:

50.1.

50.2.

150.3.

The Comm|SS|on advertlsed posts nation-wide in 3 newspapers.

: _Appllcat:ons are received on a prescnbed form together with documents

as required by regulation 4 of the Regulatlons for Judicial Officers in the

Lower Courts, 1994,

The Secretariat of the Commission condense the information contained in
the application documents and cv's onto a profile ina database. A date for

short-listing is determined by the Appointments Committee.

t\/lember___s of the Co’mmit_t_ee and the Chief Magistrates or Cluster Heads,
ae they are calied, for the 14 Admini_st_rative' Regions are invited to the
__ meeting. The Cluster Heads have no voting _rights.: Their p'ur_pose'.at the
meetin‘-g is to advtse the Committee of the,-n.eeds of the Cluster in

general as well as the needs of each’ lndlwdual offlce where posts were

) adverttsed These “needs” range from whether it is a Head of Court post

% AA par 3.6-3.12:Volume 2:330-332 -
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which will mean that the short-listed candidate will have to have
experience in civil, criminal and family law to the intricacies of the

community that is served by the office e.g. local beliefs and traditions.

50.4.  Before the meeting Cluster Heads are required to submit records of the
race and gender composition®” of the Cluster as well as that of each
office that has been advertised in order for the Secretariat to place this

before the members at the meeting. -

50.5. At the short-listing meeting, the Chairperson will start off by asking the
Cluster Head to tell the Committee more about the office and its needs.
The race and gender composition of a Cluster is considered® and then
the Committee looks closely at the race and gender composition of an
office-as well. All the needs identified will determine a target group to

short-list from.

50.6. The information relating to the target group is displayed on a screen to
all members starting with the candidates with the most experience on
top. Information relating to candidates who have acted as Magistrate,
irrespective of their race and gender, is also specifically displayed and
Cluster Heads are requested to inform the Committee of people who are

acting in their respective areas of jurisdiction.

¥ Race and gender breakdowns:CB77-79
* Transcript of proceedings: CB83;par 25-CB85 par 85;CB123-CB124
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50 7. Should no suatable candldates be found in any of the target groups, the
Commlttee then looks towards other candidates that will fit the

g requ:rements of the office in question,

_51'.Fu_rther to thts what was common cause and or could not be disputed, was the
~ fact that white males were diSproportionately 0ve_r. represented within the Cluster
and that white persons in general and white males specifically were__ shortlisted for

other offices.

52. What the_ court a quo was _therefor_e required to determine, having regard to the
above facts, was whether the Comimittee acted unlawfully and or otherwise
contrary to the provisions of section 174 of the Constitution in deciding not to

shortlist Mr Lawrence based his race and gender.

53. Section 174 of the Constitution states that:
Appointment of judioial officers 174.

'. (1) _Anyl appropriately qualified woman or man who is a fit and proper
person may b_e appoint‘ed as a judicial officer. Any person to be
appointed to the Constitutional Court must also be a South African
citizen. |

(2) The need t‘or the judiciary to reflect broadly the_ racial and gender

.. composition of South Africa must be considered. when judicial officers

are appofnt_ed.

.54 None of the subsequent prowsmns either refers to and or sets out a procedure to

be adopted by the second appeliant in having regard to the need for the judiciary
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to reflect broadly the racial and gendef composition of South Africa. Save for the
provisions of section 174(1) and 174(2) it is submitted that the Constitution does
not provide any further assistance. No other procedure, regulation and or policy is

applicable and of assistance, save for the one mentioned above.

55.Evident from the aforementioned requirements are; firstly that the individuals so
appointed, and also shortlisted, must be a fit and proper person. In the
proceedings before the court a quo Mr Lawrence toock no issue with the
shortlisted candidates’ competence and fitness to hold office. It is accordingly
submitted that the first requirement had been met, namely that those who were

shortlisted, and subsequently appointed, were fit and proper persons.

56.The authority and entitiement of the Committee to have regard to section 174(2)

was not disputed, only the manner in which same was invoked.

57.In terms of the shortlisting procedure, which was not the subject of the review
application, it is evident that the Comfnittee may invoke the provisions of section
174(2) 'to the extent that it may be pfeferred to re-advertise the position if no
suftable transformation candidate amongst any of the formerly disadvantaged

groups can be found fo fill it’

58.The question then remained how it is to be determined whether or not the

Committee implemented the provisions of section 174(2) correctly.

59. The appellants argued that the starting point is to accept that substantive equality

‘for all South Africans is the key to the transformation required by the
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Constitution®. - In Minister of Constitutional Development and Another v
South Afncan Restructurmg and Insolvency Practitioners Association and

Others™ the Constitutional Court confirmed that:

11 ] ,Restit‘uttonary Mmeasures are a vital com,oc')nent of our. tranefonnaﬁ_ve
constitutional order. - The drafters. of our Constituﬁon Were. alive to the fact
that the abolrtron of discriminatory. laws and the guarantee of equal rights
_ alone would not lead to an egalitarian soc.-ety envrsaged in the Constitution.
Somethmg more had to be done in order to dismantle the injustices and
inequalities arising from the apartheid fegal order. Hence the Bill of Rights,

which is a cornerstone of our democratic order, includes remedial measures.’

60.In Minister of Finance v Van Heerden‘" ("Van Heerden”) the Constitutional
Court developed a th'reefold test in determin'ing whether “restitutionary” measures
adopted WI|| pass muster under section 9(2) of the Constttutlon Of importance is
the fact that the Court conﬁrmed that the measures taken under section 9(2) are
mtegrat to the reach of our equal:ty protection.™? Similarly it is submltted that the
measures taken in terms of subsectlon 174(2) are equally mtegral to the reach of
. our equality prote_otloh and transformation of the jud.iciary, -which is the ultimate

objective of section 174(2).

61.ltis submitted- that the court a quo ought to have apphed the Van Heerden test in

the context of the implementation of measures so intended fo- give effect to the

Langa Transformatlve Constitutionalism, page 3
[2018] ZACC 20 '

2004 {6) SA 121 {CC).

* At par 30
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provisions of section 174(2) of the Constitution. Had the court a quo so applied

‘the aforementioned test the following would have been apparent:

61.1.

61.2.

138]

[39]

The first yardstick relates to whether the measure targets persons or
categories of persons who have been disadvantaged by unfair
discrimination; the second is whether the measure is designed to protect
or a_dvance such persoha or _catego_ries of persons; and the third
requirement is whether the measure promotes the achievement of

equality® .
In respect of the first yardstick the Court stated the following:

The measures of redress chosen must favoar a group or category
designated in s_ection 9(2). The beneﬁcian‘es must be shown fo be
disadvantaged by unfair dfscriminaﬁoa. in the present matter, the
Minister and the Fund submitted that the differentiated contribution
scheme was set up to promote the attainment of equality between
‘members of the CPF and new members who were in the past excluded
on account of race and or political affiliation. This objective they would
advance'by identifying three separate indicators of need for increased
pensions for new parliamentarians. On the facts, however, it is clear
that not all new parliamentarians’ of 1994 belong to the class of persons
prejudiced by past disadvantage and unfair exclusion. An
overwhelming majority of the new members of Parliament were
excluded frdm parliamentary participation by past apartheid laws on
account of race, political affiliation or belief. [53]

The starting point of equality analysis is almost always a comparison

hetween affected classes. However, often it is difficult, impractical or

** At par 37
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61.3.
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undesirable to devise a legisiative scheme .With ‘pure” differentiation
- demarcating precisely the affected classes, Within each class,
'fa_vou'red or otherwise, there may indeed be exceptional or ‘“hard
cases” or windfall benef:c.'anes That however is not sufficient to
undermine the Iegal efﬁcacy of the scheme The dlstlnctlon must be
measured agamst the majonty and not the exceptlonal and difficult
mmonrty of people to which it applies In ﬂ'HS regard | am in respeciful
-agreement, with the following observation of Gonthier J, in Thibaudeau
v Canada _
“The fact that it may create a d:sadvantage in certain exceptional cases
while benefiting a leg:t:mate group as a whole does not justify the

conclusion that it is prejudicial.”

in the context of a section_ 9(2) measure, the legal efficacy of the
remec'ztr'anr scheme should be judged by Whether an overwhelming
majority of members of the favoured class are persoris designated as
disadvantaged by unfair exclusion. It is clear that the existence of
exceptional cases or of the tmy minority of members of Parhament who
were not unfairly discriminated against under the apartheid regime, but
who benefited from the differential pension contribution scheme, does
not affect the validity of the remedial fmeasures concerned.’

It cannot be disputed that the measures adopted by the Committee
benefitted those who have been dlsadvantaged by unfalr dlscnmmatron in

the past and more specmcally if regard is had to the wording of section

_174(2) it was almed at achieving representatlon of these groups which

would be more ahgned to the ramat and gender demographlcs of the

_ country Of rmportance is the fact that the distinction must be measured

- against the ma;ontv and not the exceptfonal and dlfﬁcult mmom‘v of people

to which it applies
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61.5.

61.6.
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In respect of the second questfons the CC in Van Heerden stated the
following:
‘The second question is whether the measure is ‘designed to protect or
advance’ those disadvantaged by unfair discrimination. In essence, the
remedial measures aré directed at an envisaged future oufcome. The
future is hard tb predict. However, they must be reasonably capable of
attaining the desired oufcome. If the remedial measures are arbitrary,
capricious or display naked preférence they cdu!d hardly be said to be
designed to achieve the constitutionally authorised end. Moreover, if it is

clear that they are not reasonably likely to achieve the end of advancing

 or benefiting the interests of those who have been disadvantaged by

unfair discrimination, they would not constitute measures contemplated by

section 9(2)%.’

The measure invoked is not only designed to achieve the constitutionally
authorised end envisaged in section 174(2) it is further reasonably likely to

achieve the end.

In respect of the third requiremeht the Court held that:
‘The third and last requirement is that the'meas'ure “promotes the
achievement of equality”. Determfning wheth'er a measure will in the
fong run promote the achievement of equality requires an appreciation
of the effect of the meésure in the context of our broader society. It
must be abcepted that the ac.hievement of this goé! may often come at

a price for those who were previously advantaged. Action needs to be

“ At par 41
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taken to advance the position of those who have suffered unfair
drscrrmrnatron in the past. As Ngcobo J observed in Bato Star: -

“The measures thai brrng about transformatioh wilf inevitably affect

- some members of the society adversely, particula_rly' those - coming

from the previousty advantaged communities.”

However it s also clear that the Iong-term goal of our socrety is a non-

racral non-sexrst soc.'ety in Whrch each person W.'It be recogmsed and
treated as a human berng of equal worth and dignity. Centrat to this
vrsron is the recognrtron that ours is a drverse socrety, comprised of
people of drfferent races, drfferent language groups, different religions
and both sexes. Thrs drversrty, and our equality as citizens within it is
somethrng our Constrtutron celebrates and protects In assessrng
therefore Whether a measure will in the Iong-term promote equality, we
must bear in mind this constrtutlonal vision. In partrcutar a measure
should not constitute an abuse of power or impose such substantial
and undue harm or those excluded from rts benefits that our Iong-term

constrtutronat goal would be threatened45 ’

in the present context the questlon can be asked whether the measures
adopted by the Committee advanced the achievement of a Judlmary S0 too
broadly reﬂect the racial and gender demographlcs of South Africa. ThIS

answer must certainly be answered in the afﬁrmatlve-.

* at par 44
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62. This then leaves the queStibn as to whether or not the measures adopted by the
Committee amounted o a quota system or whether it was otherwise arbitrary,

capricious and or displayed naked preference.

63.In S v Makwanyane*®Ackerman J stated:
“We have moved from a past characterised by much which was arbitrary
and unequal in .th.e bperation of the law to a present and a future in a
| consfitutional state Where state action must be such that it is capable of
being analysed éhd jusﬁﬁed ratfonal!y. The idea of the constitutional state
preéupposés a system whose operation can be rationaﬂf tested against or
in terms of the law. Arbitrariness, by its very nature, is dissonant with these
core concepts of our new constitutional order. Neither arbitrary action nor
laws or rules which are inherently arbitrary or must lead fo arbitrary
application can, in any real sense, be tested against the precepts or

principles of the Constitution”

63.1. In Minister of Constitutional Development and Another v South African
Restructuring and Insolvency Practitioners Association and Others”

the Constitutional Court stated the following in respect of rationality:

“I55] Whﬂe there méy be an overlép between arbitrariness and rationality
these are separate concepts against which the exercise of public power is
tested. Arbitrariness is established by the absence of reasons or reasons
which do not justify the action taken. Rationality does not speak fto

justification of the action but to a different issue. Rationality seeks to

% [1995] ZACC 3; 1995 (3} SA 391 (CC); 1995 {6) BCLR 665 (CC)
¥ supra a footnote 40
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determme the Imk between the purpose and the mearns chosen fo achteve
such purpose. |t ;s a standard Iower than arbitranness AII that is requrred
for rationality to be satisfied is the connection between the means and the
purpose. Eut differently, the meens chosen to achieve a particular purpose

must reasonably be capable of accomplishing that purpose. They need not

be the best.meansor-the only means through which the purpose may be

attained. |

[56] The discretion to choose sujtable mearis is that of the repository of public

power. The exercise of that discretion is not susceptible to review on the

ground of irrationality unless there is no rational link between the chosen

means and the objective for which power was conferred.”

64.Ha\(in_g regard to the arguments submitted above it is evident that there was a
rational link between the chosen means and the objective for which power was

conferred.

65. In the matter of Sohdanty and Others v Department of Correctlonal Services
and Others"s the Constitutional Court once again had ‘opportunity of considering
whether and when a measure will amount to a quota system or rigid application

and thus be arbitrary, the Court stated as follow:;.

151 7 in Ba_rnard this Court, although not defining a quota: exhaustively, | held
~that one of the distinctions between a quota and a numerical target is that a

R quota_ is rigid. Wherees a numerical target is ﬁexib!e._[31 ] There’fore, for the

*® {cCT 78/15) [2018] ZACC 18; (2016) 37 ILJ 1995 (CC); 2016 (5) SA 594 (CC); [2016] 10 BLLR 959 (CC); 2016
{10) BCLR 1349 (CC) (15 July 2016) o _
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applicants to show that the numerical targets constituted quotas, they need to
first show that they were rigid. The applicénts submitted that the targets were
rigid and were applied rigidly. The 2010 EE Plan made provision for deviation
from the Plan and, therefore, for deviation from the 'targets in certain
circumstances. These include cases where a candidate whose appointment
would not advance the achievement of the targets of the 2010 EE Plan but
could, ﬁevertheless, be appointed if he or she had scarce skills or where the
operational requirements of the Department were such that a deviation from
the targets was justified or was warranted.

And |

[56] In his separate judgment (second judgment), Nugent AJ disagreeé with
my conclusion that the numerical targets of the 2010 EE Plan were not
quotas and with my reliance on the provisions relating to deviations in this
regard. He expresses the view that the deviations were not part of the 2010
EE Plan but were separate. In effect he says that they may not be taken into
account in deciding whether the numerical targets were rigid and, therefore,
constituted quotas. | disagree.

[57] The targets in the 2010 EE Plan should not be viewed in isolation as does

the second judgment. The correct approach is to look at the 2010 EE FPlan

holistically includin'q the provisions relating fo deviations. After all, the

deviations were deviations from those targets. The provisions relating to

deviations were part of the 2010 EE Plan, were intended to be part of it and

were understood even by the applicants to be part of the 2010 EE Plan. That

is why the parties ran the ftrial on the basis that the provisions relating to
deviations were part of the 2010 EE Plan. It is a general rule of appellate

adjudication that disputes should be adjudicated on the same basis on which
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the pames dealt Wlfh them in the court of fi rst instance. This rule is subject to

‘oneor two exceptlons none of Whlch is present in this case.”

66.The Constitutional 'Cou.rt accordingly _fo_und tha_t._th'e .“tar_get_s” did not amount to a
quota system seeing that _deyiation. we.sailowed .and vieWeq,ho.l;sticaIIy the plan
of the DCS was flexible. Similarly in these circumstances it is not disputed that
the Comrﬁ_it__t_ee shortlisted _whife males in other districts and' thus it cannot be
argued that by invoking the requirements of section 174(2) the appellants acted
arbitrary or displayed naked preference The conduct of the Committee should be
viewed holistically havmg- regard also to the fact that in Cluster A there was a

pressing need for transformation.

67.1n So_qt_h African Police Service v Solidarity obo Barnard® the Constitutional

Court with reference to the test in Van Heerden concluded that;

. “Once the measure in question passes the test, it is neither unfair nor
presumed to be Lmrfalr'r.= | _Th_is is so because the Constitution says so. |t says
| measures of this order may be taken. Section 6(2) of the [EEA], whose object
is to echo section 9(2) Qf the Constitution, is. quite __explicit that affirmative
action measures are not unfair. This however, does not oust the court's
power to mterrogate whether the measure is a legitimate rest:tutfon measure

- within the scope of the empowering section 9(2)50 ”

68.The Court held further that:

%2014 (6) 5A 123 (CC)
0 at paras 36-7
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“As a bare minimum, the principle of legality would require that the
.implementation of a legitimate restitution measure must be rationally related
fo the terms and objects of the measure. It must be applied to advance its
legitimate purpose and nothing else. Ordinarily, irrational conduct in
implementing a lawful project atfracts unlawfulness. Therefore,
implementation of corrective measures must be rational. Although these are
the minimum requirements, it is not necessary to deﬁne the standard

”

finally™'.

89. In the matter of Prinsloo v Van der Linde®? the Constitutional Court stated that:
‘In regard to mere differentiation the constitutional state is expected fo act in a
rational manner. It should not regulate in an arbitrary manner or manifest

‘naked preferences’ that serve no legitimate governmental purpgse, for that

would be inconsistent with the rule of law and the fundamental premises of
the constitutional state. The purpose of this aspect of equality is, therefore,
to ensure that the state is bound to function in a rational manner. This has
been said o promote the need for governmental action to relate fo a
defensible vision of the public good, as well as fo enhance the coherence

and integrity of legisfation.’

70.The appellants complied with the shortlisting procedure so adopted, the said
procedure has a legitimate and constitutional objective/purpose, the measures so
adopted advanced the said objective, it was flexible and capable of achieving the

authorised end.

51
at para 39
52 1997 (3) SA 1012 (CC) at par 25.
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- 71 The court a quo falted to consider and determme the matter with references to.
the above authorrtles which uttrmately Ied to a frndmg which is incorrect and

contrary to settled Iaw

72 Further to this the court a “quo failed to have regard to the matter of Albutt v
Centre for the Study of Vrolence ~and Reconcrlratron in v_vhich the
Const:tutlonal Court confirmed that: |

“The executive has a wide discretion in selectrng the means fo achieve jts
constrtutronally permrssrble objectives.. Courts may not rnterfere with the
means selected simply because they do not like th_em, or be_cause there are
other more appropriate.means that could have been selected. But, where the
deeision is challenged on the ground of rationality, courts are obfiged fo
e)ramine the means selecte_d o determine whether they are rationally related
fo the objeetive_ Sought fo be achjeved. What m_ust_be stressed is that the
purpose of the enquiry is to determine not whether there are other means
that could have been used, but whether the tnean_s selected are rationally
related fo the objective sought to be aehieved. And if objectively speaking

they are not, they fall short of the standard demanded by the Constitution.”

73.In as far as the application was upheld with reference to the principle of legality it
is submrtted that the pnncrple of legality drctates that there must be a ratlonal
connectron between the decrsron taken and the purpose for whrch the decision

was taken

*12010] ZACC 4; 2010 (3) SA 203 (CC); 2010 (5) BCLR 391 (CC) at para 51.

Democratrc Alliance v Presrdent of the Repubitc of South Africa & others [2'0-12] ZACC '24; 2013 (1)
SA'248 (CC) para 32. . : ' o . -
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74 For a decision to be rational, there must be a rationally objeciive basis justifying
the impugned conduct.® In the ordinéry meaning of the term, a decision is
‘rationally’ connected to the purpose for which it was taken if it is connected to
that‘ purpose by reason, as opposed to being arbitrary or capricious.®® A
determination of whether a decision is rationally connected to its purpose calls for

a factual enquiry blended with a measure of judgment.*’

75. It is submitted that had the court a quo evaluated the facts with reference fo the
above principles the court would have found that the appellants complied with the

provisions of section 174(2} of the Constitution and dismissed the application.

76.The means so selected to achieve the constitutionally permissible objective,
section 174(2), are rationally related to the objective sought to be achieved. None
of the candidates’ shortlisted fitness to hold office has been challenge and
therefore the provisions of section 174(1) has not been compromised in the

process.

77 Mr Lawrence mere dissatisfaction with the means adopted by the appellants did

not justify the setting aside of the actions taken.

[E] ORDER SOUGHT

5 Merafong Demarcation Forum V President of the Republic of South Africa & others 2008 {5) SA
171 (CC) para 63. S
5 ~alibre Clinic Consultants (Pty) Ltd & another v Nationai Bargaining Council for the Road Freight
Industry & another [2010] ZASCA 94; 2010 (5) SA 457 (SCA) para 58.
5 Minister of Home Affairs & others v Scalabrini Centre, Cape Town & others [2013] ZASCA 134,
[2013] 4 All SA 571 (SCA) para 66.
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78. Appellants seek an order in-the following terms:

- 78.1. The appeal i_s'upheld with costs;
78.2. The order of the Court a qué is set aside and replaced with the
following:
I.  The point in limine of hon-joinder is upheld;
| i. The applfcatlon is stayed for a period of three months pending the
jomder of the recommended candfdates for appointment whose rights
may be affected by the order sought: |
. The applicant is ordered to pay fhe wasted costs of the respondenis
occasioned by the hearing of the matter on 7 October 20__19.
iv. In the event of the Jjoinder referred to in (1) not faking place, the
application is dismissed with costs.
| v. The three month period referred to in paragraphs 1 shall bé calculated
from the date of this order. | |
Alternatively and in the event that the appeatin réspect of the point in limine is
dismissed the Appéllants seek an order that:

vi. The application is dismissed with costs,

D. J GROENEWALD |
- COUNSEL FOR APPELLANTS
CHAMBERS PRETORIA
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26 February 2019:

shortlisting.

7 October 2019:

12 December 2019:

16 March 2019:;

2

Mr Lawrence provided with reasons for his non-

(Core Bundle: page 75)

Review application heard by court a quo.
Judgment handed down by court a quo.

Leave to appeal granted.
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