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IN THE CONSTITUTIONAL COURT OF COURT OF SOUTH AFRICA

CASE NO: CCT 52/21

In the application of:

THE HE.LEN SUZMAN FOUNDATION Applicant for admission as

amicus curiae
In the matter between:

SECRETARY OF THE JUDICIAL COMMISSION Applicant
OF INQUIRY INTO ALLEGATIONS OF STATE

CAPTURE, CORRUPTION AND FRAUD IN THE

PUBLIC SECTOR INCLUDING ORGANS OF

STATE

and

JACOB GEDLEYIHLEKISA ZUMA Frist Respondent
MINISTER OF POLICE Second Respondent
NATIONAL COMMISSIONER OF THE SOUTH Third Respondent

AFRICAN POLICE SERVICE

NOTICE OF APPLICATION:
APPLICATION TO BE ADMITTED AS AMICUS CURIAE

TAKE NOTICE THAT the applicant for admission as amicus curiae ("HSF") hereby

makes application to the Constitutional Court for an order in the following terms:

1. To the extent necessary, dispensing with the relevant rules of form and
procedure set out in the Rules of the Constitutional Court and granting leave
for this application to be heard on as one of urgency under Rule 12 of the Rules

of the Constitutional Court;
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2. That the HSF is admitted as an amicus curiae in the above matter:

3. That the HSF is granted leave to lodge written submissions on a date to be
determined by the Court and to present oral argument at the hearing of this

matter;

4. That any party opposing this application is ordered to pay HSF's costs,

including the costs of two counsel;
5. Granting further and/or alternative relief.

TAKE NOTICE FURTHER THAT if any of the parties intends to oppose the relief
sought in this application they are required to give notice of their intention to do so
and file any answering papers by 16:00 on 22 March 2020, subject to any directions

that the Honourable Chief Justice may give in relation to these time periods or any

further conduct of this application.

TAKE NOTICE FURTHER THAT the affidavit of FRANCIS ANTONIE, together with

annexes thereto, will be used in support of this application

TAKE NOTICE FURTHER THAT the applicant will accept notice and service of all

documents in these proceedings at the address set out below.

LN
DATED AT JOHANNESBURG ON THIS ‘q* DAY OF MARCH 2021

WEBBER WENTZEL

Attorneys for the applicant for admission as
ammicus curiae ~
90 Rivonia Road, Sandton

Johannesburg

2196
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IN THE CONSTITUTIONAL COURT OF SOUTH AFRICA

CASE NO: CCT 52/21

In the application of

THE HELEN SUZMAN FOUNDATION Applicant for admission
as amicus curiae

In the matter between:

SECRETARY OF THE JUDICIAL COMMISSION OF

INQUIRY INTO ALLEGATIONS OF STATE

CAPTURE, CORRUPTION AND FRAUD IN THE

PUBLIC SECTOR INCLUDING ORGANS OF STATE Applicant

and

JACOB GEDLEYIHLEKISA ZUMA
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NATIONAL COMMISSION OF THE Third Respondent

SOUTH AFRICAN POLICE SERVICE

FOUNDING AFFIDAVIT:
APPLICATION TO BE ADMITTED AS AMICUS CURIAE

I, the undersigned,

FRANCIS ANTONIE I
do hereby make oath and state that: /SUZ
\
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1. | am an aduit male director of the applicant for admission as amicus curiae,
~ the Helen Suzman Foundation ("HSF"), situated at 6 Sherbprne Road,
Parktown, Johannesburg, a non-governmental organisation whose objectives
are to defend the values that underpin our liberal constitutional democracy.and

to promote respect for human rights.

2. 1 am duly authorised to depose to this affidavit and bring this application on

behalf of the HSF.

3. The facts cantained in this affidavit are to the best of my knowledge both true
and correct and, unless otherwise stated or indicated by the context, are within
my personal knowledge. Where | make legal submissions, | do this on the

sirength of the advice of the MHSF's legal representatives.
INTRODUCTION AND PURPOSE OF THIS APPLICATION

4. Thisis an application in terms of rule 10 of the Rules of the Constitutional Court
("the Rules") for the admission of HSF as amicus curiae in the application
before this Court, under the above case number, instituted by the Secretary of
the Judicial Commission of Inguiry int‘o Allegations of State Capture,
Corruption and Fraud in the Public Sector including Organs of State ("the
Commission” or *the Applicant™) against the Former President of the
Repubiic of South Africa, Mr Jacob Gedleyihlekisa Zuma ("Mr Zuma" or "the

Respondent”) ("the Proceedings”).

5. The Commission has made application to this Court for an order declaring that

Mr. Zuma is guilty of contempt of court in that he intentionally and unlawfully
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_ disobeyed this Court’s order in Commission v Zuma." The Commission seeks

an order sentencing Mr. Zuma to imprisonment for a term of two vears.

6. In Commission v Zuma, this Court ordered Mr. Zuma to obey all summonses
and directives lawfully issued by the Commission, and to appear and give

evidence before the Commission on the dates determined by it.2

7. Mr. Zuma has refused to comply with this Court's order. The Commission
contends that Mr. Zuma’s non-compliance is intentional and mala fide —

making him liable for conviction for contempt of court.

8. The HSF participated as amicus curiae in Commission v Zuma, which
proceedings resulted in the order in issue in these Proceedings. The HSF
seeks leave to intervene in these Proceedings so that it may continue being of

assistance to the Court.

9.  This affidavit is made in support of the application for ieave to be admitted as

amicus curiae in the Proceedings and is structured as follows:

9.1 background fo this application;
9.2 the interest of the HSF in the Proceedings;
93 the submissions which the HSF seeks to make in the Proceedings should

it be admitted as amicus curiae; the relevance of these submissions and
how they will assist the Court in determining the issues before it: and how

these submissions differ from those of the Applicant.

Public Sactor including Organs of State v Zuma {2021} ZACC 2 (“Commission v Zuma™).

2 Ibid at paras 4 and 5 of the order.
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BACKGROUND

10. The HSF became éware of the directions of this Court, dated 1 Majr;ch 2021
("the Directions") on 4 March 2021. It is the HSF's understanding that
Mr. Zﬁma did— not file an answering affidavit on 8 March 2021 as re;:;uired by
the Directions, nor has he delivered any such affidavit to date. In accordance
with the Directions, the Commission lodged its written submissions on

15 March 2021.

11.  Once the HSF had the opportunity meaningfully to analyse the full extent of
the legal issues raised by the Applicant in its founding papers and written
submissions, it became clear that they raised important legal and constitutional

issues and that the HSF has a substantial interest in the Proceedings.

" 12, After considering the founding papers and written submissions, the HSF took
all necessary steps as expeditiously as possible to begin the process of being
admitied as amicus curiae. On the morning of 18 March 2021, the HSF sent
a letter to the parties seeking their consent to the admission of the HSF as
amicus curiae ("the 18 March 2021 letter”). The 18 March 2021 letter is

attached marked "FA1".

13. The 18 March 2021 letter requested the parties’ consent to its admission as
amicus curiae and agreement that it should be entitled to participate in the
proceedings including by filing written submissions. As set out in the
Directions, the matter has been set down for hearing on 25 March 2021. On
account of the proximity of the hearing the HSF requested that the parties

respond to the 18 March 2021 letter by 8.30am on 19 March 2021.

14. The applicant received no substantive responses from the parties in relation to /( )

the granting of consent.



5 8

18.  The HSF thus proceeded to draft and file this application to ensure compliance

with Rule 10 of the Rules.

16. Due to the limited time before the hearing, for the benefit of the parties and the
Caurt, the HSF has endeavoured to set forth the thrust of its written

subrnissions {under the section entitied "the HSF's submissions" below).
THE HSF'S INTEREST IN THE PROCEEDINGS

17. The HSF is a non-governmental organisation whose objectives are to "defend
the values that underpin our liberal constitutional dernocracy and to promote

respect for human rights".

18. The HSF has a longstanding history of promoting South Africa's commitments
in the realm of upholding democracy and the rule of law, constitutionalism and

human rights, ali of which are implicated in this matter.

-

19. The HSF has an interest in the Proceedings, as it was admitted as amicus
curiae and made written submissions before this Court in Cormmission v Zuma,
which proceedings resulted in the order that is in issue in these contempt

Proceedings.

20. The HSF has a further interest in the Proceedings owing to the fact that
Mr. Zuma, a central figure in the state capture inquiry, is refusing to respect
the lawful powers of the Commission and the act in accordance with the
summonses and directives issued against him. In addition, Mr. Zuma is
refusing to comply with this Court’s order dirgcting him to obey the summonses
and directives of the Commission, and to appear and give evidence before the

Commission. Mr. Zuma has further embarked on a campaign of scandalising (1
L \
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insults and attacks against the integrity of the judges of this Court, this Court, .

the Commission and the judiciary as a whole.

The order declaring Mr. Zuma guilty of contempt of court sought by the
Applicant in the Proceedings is critical to vindicate the dignity of the courts and
the rule of law, and to ensure the continued effective administration of justice
in South Africa. The enforcement of Mr. Zuma's duty to comply with court
orders is essential to vindicate equality before the law, and the values of

accountability and the rule of law.

In addition, an effective remedy and sanction for Mr. Zuma's contempt is critical
to coerce or incentivise Mr. Zuma's cooperation with the Commission, and
ensure that the Commission is able to perform its crucial mandate to
investigate allegations state capture, corruption and fraud. It is also critical to
ensure the efficacy of investigations and commissions moie generally: if Mr
Zuma (as a principal party before the Commission) is allowed to evade his
statutory responsibilities in respect of this Commission, all witnesses
subpoenaed to give testimony before commissions could adopt similar dilatory
and uncooperative tactics, safe in the knowledge that the court system is
unable to ensure effective and punctilious compliance with the law and indeed
some have already adopted this uniawful tactic and refused to appear and / or
abide by Commission subpoenas. The Commission's search for truth in the
inquiry is of utmost constitutional importance, and the Commission must be
assisted inits task to uncover all the facts in relation to state capture, corruption

and fraud.

The HSF thus seeks to intervene as amicus curiae in order to advance
submissions on the legal and constitutional requirements in relation to the

enforcement of court orders. These submissions will assist the Court in its

=
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25.

28.

26.1

26.2
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determination of Mr. Zuma's duty to comply with this Court’s order, the factors
to be taken into account in determining an appropriate sanction for contemnpt

of court and the appropriate sanction in this case.
HSF'S SUBMISSIONS

The HSF has reviewed the submissions of the Applicant and is of the view that
there are a number of legal issues that have not been traversed, or have not
been fully traversed, in the Applicant's submissions that will be of assistance

to the Court in determining this matter.

Critically the HSF's submissions differ from that of the applicant as it is of the
view that an appropriate and effective sanction for Mr. Zuma’'s contempt of
court cannot be purely punitive. The HSF submits that the coercive purpose of
sanctions for coﬁtempt of court cannot be ignored, since the public interest
dictates in favour of an order that seeks to coerce or incentivise Mr. Zuma to
comply with this Court's order, and to appear and give evidence before the

Commission.
The HSF's submissions thus deal with the foliowing aspects:

The requirements of equality before the law and the values of
accountability and the rule of law in relation to the duty to comply with
court orders. There are no exceptions or exemptions permitted to former
Presidents or any other categories or classes of persons in relation to the

duty to comply with court orders.

The factors that must be taken into account in determining the

appropriate sanction for Mr. Zuma’s contempt of this Court’s order. In

particular, the exceptionality of Mr. Zuma's contempt, which has given Z




26.2.1

26.2.2

26.2.3

26.3

S
rise to a constitutional crisis possibly unprecedented since the dawn of

our democracy. The extraordinariness of Mr. Zuma's contempt arises

from three features,

His former role as President of the Republic, and the heightened
obligation of compliance that arises from his continuing

constitutional duty and cath to uphold the Constitution;

His contempt not only of this Court's order, but of the important
truth-seeking work of the Commission, and the active undermining
of the administration of justice. The obligation to comply with the
summonses and directives of the Commission, which this Court
sought to enforce in its order, is intimately connected to the truth-
seeking purpose of the - Commission, and ultimately to the-:
constitﬁfional values of accountability and openness. 'Mr. Zu.ma's
conduct threatens to undermine the Commission's eﬁective

performance of its mandate; and

His scandalising attacks against the judges of this Court, this Court
and the judiciary. The harm of these attacks must be assessed in
light of the historical context surrounding the judiciary and the

importance of public trust in the judicial process and the courts.

An appropriate sanction for Mr. Zuma's contempt of this Court's order. A
sanction for contempt of court must serve dual and interlinking punitive
and coercive purposes. A purely punitive sanction will fail to incentivise

Mr. Zuma to cure his contempt and cooperate with the Cornmission. An

i

effective remedy must be crafted not only to vindicate the dignity of this A \
AN

#

Court, but also assist the Commission in uncovering the truth.
/
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27. If admitted as amicus curiae in the Proceedings, the HSF intends to make the

following written submissions.
MR. ZUMA IS EQUAL BEFORE THE LAW

28. In Commission v Zuma, the HSF made written submissions before this Court
on the requirements of the principle of equality before the law in that case. The
HSF contended that no exception or exemption from the duty to comply with
the Commission's subpoenas could be permitted to be made for Mr. Zuma.
This, it argued, is because equality before the law, and the values of
accountability and the rule of law, require that everyone be treated equally

when it comes to compliance with subpoenas.

29. This argument found favour with this Court. The Court chastened the
Commission for “treating [Mr. Zuma] differently” and.with “a measure of
deference” despite “the constitutional injunction of equal protection and benefit

of the faw".3 The Court confirmed that the everyone must be treated equally in

respect of the obligation to comply with subpoenas.

30. This Court affirmed that no one is above the law, including Mr. Zuma whose

previous position does not grant him immunity from obeying the law.4 it said:

“The respondent’s conduct in defying the process lawfully issued
under the authority of the law is antithetical fo our constitutional order.
We must remember that this is a Republic of laws where the
Constitution is supreme. Disobeying its laws amounts to a direct

breach of the rule of law, one of the values underlying the Constitution

3 Commission v Zuma above n 1 al para 58.

* |bid at para 87.




and which forms part of the supreme faw. In our system, no one is
above the law. Even those who had the privilege of making laws
are bound to respect and comply with those laws. For as long as

they are in force, laws must be obeyed." (our emphasis).

31. This finds equal force in this case. Mr. Zuma, iike everyone else, is subject to
the laws of the Republic of South Africa — including the laws of contempt of
court. He does not, within the context of this matter, fall within an exempt or

excluded category that allows for special treatment.

32. The Constitution provides that an order or decision issued by a court binds “a/f
persons to whom it applies” ® No exception or exemption can be made for any
person, not even the former President, when it comes to compliance with court

orders,

33. This is pat_entiy what is required by equality before the !aw. In its written
submissions before this Court in Commission v Zuma, the HSF traversed the
South African jurisprudence on equality before the faw.” it does not seek to
repeat this jurisprudence here. However, the recent case of Vance decided by

the Suprerme Court of the United States offers salutary guidance in this case.?

34. In Vance, the Supreme Court reaffirmed an age oid principle that a sitting

President is not "absolutely immune from state criminal subpoenas’®

% [hid.
5 Section 165(5) of the Constitution

7 See, for instance, Prinsloo v Van der Linde 1897 (3} SA 1012; Weare v Ndebele NO [2008] ZACC 20; 2009
(1) SA 800 {CC); 2009 (4) BCLR 370 (CC}, and City Courcil of Pretoria v Walker (1998} ZACC 1; 1998 (2) SA

363; 1598 (3) BCLR 257.
8 Trump v Vance 591 U.S. (2020) at 21.
9ibid.
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Mr. Trump, former President of the United States of America, argued that he
was entitled to “absolute immunity from state criminal process” during.the time
that he occupied the office of the Presidency.' However, the Supreme Court
disagreed, and held that it could “nof conclude that absolute immunity is
necessary or appropriate”.!' Of particular import, the Supreme Court
recognised that “every man’ has included the President of the United States"
and that in its “judicial system’, ‘the public has a right to every rman’s
evidence™.'? Similarly, in our own constitutional setting, "any person” in section
165(3) of the Constitution includes the President, both whilst in office and after

stepping down.

Moreover, it would be antithetical to the value of accountability if those who
hold or have held high office are not bound by court orders applicable to them,
One of the key functions of an independent judiciary is to “review the exercise
of any power by State functionaries, from the lowest to"th_e highest ranking
officials."*® Allowing an exemption for a former President from the obligation to
comply with court orders — particularly in the context of an investigation into
abuses of power — would serve to foster impunity, and seriously undermine the

value of accountability.

0 1bid at 2.

1 1bid al 17.

Zibid at 1.
% Mukaddam v Pioneer Foods (Ply) Lid [2013] ZACC 23; 2013 (5) SA 89 (CC); 2013 (10) BCLR 1135

(CCY“Mukaddam”) at para 29.
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It would simifarly be antithetical to the rule of law to afiow any exception or
exemption for Mr. Zuma from the duty to comply with court orders. As

explained by this Court, per Khampepe J, in Tasima '%—

“The obligation to obey court orders ‘has at its heart the very
effectiveness and legitimacy of the judicial system’. Allowing parties to
ignore court orders would shake the foundations of the'!aw, and
compromise the status and constitutional mandate of the courts. The
duty to obey court orders is the stanchion around which a state
founded on the supremacy of the Constitution and the rufe of law is
buift."1

Indeed, the position is quite the contrary. As will be further explained below,

Mr. Zuma's former position as President of the Republic, rather than exempting

him from compliance with court orders, places a heightened obligation on him

to be exemplary in his compliance.*®

Mr. Zuma's defiance of the subpoena requiring him to appear before the
Commission as well as his defiance of an order of this Court is a flagrant
disregard of the rule of law, supremacy of the Constitution and an absolute
signal that he is above the law. An exception or exemption for Mr. Zuma from
the duty to comply with court orders, in this case, would violate equality before

the law and the values of accountability and the rule of faw.

An order by this Court declaring Mr. Zuma guilty of contempt will send an

important message that no one is above the law. More than this, a carefully

** Department of Transport v Tasima (Ply) Limited [2018] ZAGC 39; 2017 (1) BCLR 1 (CC); 2017 (2) SA 622

(CC) (“Tasima I".

15 1bld at para 183.

'8 See ‘Mr. Zuma's heightened abligation arising fram his former role as President’ below.

4

. ‘-\\\\
4
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crafted sanction effectively incentivising Mr. Zuma to cooperate with the
Commission will serve a critically important objective relating to the truth-

seeking work of the Commission.

FACTORS Tb'BE TAKEN INTO ACCOUNT IN DETERMINING AN

APPROPRIATE SANCTION

40. The Commission contends that Mr. Zuma is guilty of the offence of contempt
of court in that he, wifully and with mala fides, refused to comply with this
Court’s order in Commission v Zuma. The Commission further contends that
Mr. Zuma's attacks against this Court, the judiciary and the Commission are
aggravating factors, which ought to be taken into account in determining the

appropriate sentence.

41. The HSF agrees that this is no ordinary case of contempt of court. Mr. Zuma'’s
conduct -constitutes the height of contempt. The exceptionality of this case lies
not only in Mr. Zuma's scandalising insults and attacks, but also in his breach
of a heightened obligation to comply with this Court's order. Mr. Zuma's

he'ightened obiigation arises from:

41.1 First, his position as the former President of the Republic; and

41.2 Second, the nature of this Court’s order, and its close connection to the
constitutional values of accountability and openness, underpinned by the

international law obligation in respect of the truth.

42. The HSF contends that Mr. Zuma's breach of his heightened obligation to

comply with this Court's order is also a factor that must be taken into account ]\ k\
¥ )

N

)

f
!
in determining an appropriate sanction. 5

Mr. Zuma’s heightened obligation arising from his former role as President
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The Constitution provides that an order or decision of a court binds all persons
to whom it applies.'” A wilful and mala fide refusal to comply with a court order
by any person, therefore, threatens judicial authority and the rule of Iav;r.
However, there is a heightened obligation on holders of high office o be

exemplary in their compliance with court orders.

This Court has recognised that organs of state — including the President of the
Republic as the head of state and the head of the national executive'® — have
a special duty to comply with court orders. The Constitutional Cour, in
Mamabolo, held that servants of the state are “obliged to be exemnplary in their
obedience to court orders".’ It further opined that “(ijt strikes at the very
foundations of the rule of law when government servants presume to disregard

orders of court. "

in Pheko !I, the Constitutional Court confirmed that org.an’s of the state are
constitutionally bound to comply with court orders. 2! it enéorsed the remarks
of Justice Brandeis in Oimstead et al v United States?? that “[ijf the government
becomes a law-breaker, it breeds contemnpt for the faw, it invites every man for

woman] to become a law unto himself [or herself]; it invites anarchy."2

17 Seclion 185(5) of the Constitution

'8 Definition of organ of state in the Constitution.

9 8 v Mamabolo [2001] ZACC 17; 2001 (3) SA 408 (CC); 2001 (5) BCLR 449 (CC) (*"Mamabolo") at para 63.
 |bid at para 65.

“1 Pheko v Ekurhuleni Metropoltan Municipaiity (No 2) [2015) ZACC 10; 2015 (5) SA 800 {CC); 2015 (6) BCLR

711 (CC) (7 May 2015) (“Pheko 1I") at 67.

22 277 US 438 (1928) at 485,

23 Pheko il above n 21 at para 66 (emphasis added by the Conslitutional Court). Tnese remarks were previously

endorsed by the Constitutional Court in Mamabolo above n 19.
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46. In Tasima [, the majority of the Constitutional Court held that organs of state
have “a duty, above and beyond that of the average litigant, to comply with the

court orders” and that this is demanded by the integrity of the Constitution.2

*

47. This imposes a duty on government, especially those in high office, to lead by
example through exemplary compliance with court orders. There are few -
Iofﬁce-bearers of greater constitutional importance than that of the President. 2
The Constitution places certain obligations on the President.2® In EFF 1,27 this
Court, per Mogoeng CJ, explained the nature of the constitutional obligations

imposed upon the President. It said:

“An obligation is expressly imposed on the President to uphold, defend
and respect the Constitution as the law that is above all other laws in
rhé Republic. As the Head of State and the Head of the national
‘executive, the President is uniquely positioned, empowered and
resourced to do much more than what other public office-bearers can
do. Itis, no doubt, for this reason that section 83(b) of the Constitution
singtes him out to uphold, defend and resﬁect the Constitution. Also,
to unite the nation, obviously with particular regard to the painful

divisions of the past. This requires the President to do all he can to

# Tasima | above n 14 at para 187,

* In Law Society of South Africa v President of the Repubiiic of South Africa [2018] ZACC 51; 2019 (3} BCLR
328 {CC), 2019 (3) SA 30 (CC) at para 30 this Court, per Mogoeng CJ, explained that:

“The President of South Africa is nol just any of the rnany other constitutional office-bearers in the Republic
She is indeed an embodiment of supreme power. When all others fail, it is to that repository of raw power
that we all ought to turn. [ Is in the President that citizens justifiably pin their hopes by reasen of the vast
and unrivailed capacilies she has as a singular centre of exlensive constitutional pawers.”

% Seclion 83 of the Constitution provides that the President "must uphold, defend and respect the Constitution
as the supreme law of the Republic” and “promotes the unity of the nation and that which wilt advance the
Republic",

# Econamic Freedom Fighters v Speaker of the National Assembly; Democralic Alliance v Speaker of the
National Assembly [2016) ZACC 11; 2016 {5) BCLR 618 (CC); 2016 (3) SA 580 {CC} (“EFF "} at para 26.

(e
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ensure that our constitutional democracy thrives. He must provide
support to all institutions or measures designed to strengthen o;:r
constitutional democracy. More directly, he is to ensur.e that the
-Constitution is known, treated and related fo, as the supreme law of
the Republic. It thus ill-behoves him to act in any manner inconsistent
with what the Constitution requires him to do under all circumstances.
The President is expected to endure graciously and admirably énd

fulfil alt obligations imposed on him, however unpleasant,”

In addition, the President of the Republic is required to make an oath or solemn
affirmation. The President is required to swear or solemnly affirm that he or
she will “obey, observe, uphold and maintain the Constitution".”® This
necessarily includes section 165 of the Constitution, which provides that court
orders are binding on all, protects the courts from interfergan-ce, and imposés
an obligation on organs of state to protect and assist thle fourls to ensure,

among other things, the dignity and effectivenass of the courts.

It is clear that the President holds a special and heightened duty to obey court
orders. Although Mr. Zuma is no longer the President of the Republic, his
conduct flies in the face of the obligation that he held as President and the oath
that he took to uphold the Constitution. Mr. Zuma is actively undermining the
dignity and effectiveness of the courts, and thereby actively undermining the
Constitution itself - both through his refusal to obey this Court’s order and his
contemptuous statements impugning the integrity of the judges of this Court,

this Court and the judiciary.

28 |bid at para 26,

22 Section 1 of Schedule 2 of the Gonstitution.
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50. Contempt of court by a former President poses a unique threat to the courts,

the administration of justice and the rule of law. Having been imbued with
constitutional authority whilst in office, a former President retains moral
authority ar_wd continues to wield influence in society even after leaving office.
ft is for this reason that a former President must continue to honour the duty
and oath to uphold the Constitution even after stepping down. A céntrary
holding would pose a real threat to our constitutional democracy. This is
because conduct by a former President defying the courts is likely to be

particularly harmful .30

51. While Mr. Zuma no longer holds the position of President of the Republic, he

is still a public figure wielding influence within South Africa. it follows that
contemptuous conduct on his part poses a real and significant threat of harm
to the coﬁrts. In any event, his contemptuous conddct relates to his duty to
accourt for the time that he was in office: it is thus inextricably linked to his
constitutional obligations as a public official. As a former President Mr Zuma
also remains on the public payroll. The HSF therefore contends that Mr.
Zuma's flagrant breach of his constitutional duty and oath to uphold the
Constitution is a relevant factor, which must be taken into account in

determining the appropriate sanction.

30t

n Executive Council of the Western Cape Legisiature v President of the Republic of Scuth Africa (1935} ZACC
8: 1995 (10) BCLR 1289; 1995 (4) SA 877, the Conslitutional Court was confronted with a contemptuous
statement made by then Minister of Local Government (Western Cape) at a pclitical gathering. The
staternent was to the effect that the Court might hand down a judgment quided by political consideraiions.
Referring to this statement, the Constitutional Court said:

It undermines not only this Courl, but constitutionalism itself, of which this Court is a guardian, Having
regard to the high political office held by the [Minister], the consequencas of a staiement impugning the
integrity of this Court might have been particularly harmfut.”
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Nr. Zuma’s heightened obligation arising from the Commission’s im‘portan.t‘
truth-seeking work

52. Ina unaniﬁous j;.ldgment in S8 v VVS,*! the Constitutional Court explained

that while ali court orders must be complied with diligently, there is a

heightened obligation where court orders touch upon interests closely

connected to the constitutional vision for our saciety. This Court said:

"All court orders must be complied with difigently, both in form and
spirit, fo honour the judicial authority of courts. There is a further and
heightened obligation where court orders touch interests lying much
closer to the heart of the kind of society we seek to establish and may

activate greater difigence on the part of afl"*

53. Similarly, in a unanimous judgment in Pheko I, involving the constitutionai right
to housing, the Con|stitutiona! Court s.aid that cases of cortempt of court are
particularly troubling where constitutional rights and obligations are in issue.?3
Failures to comply with court orders that seek to enforce constitutional rights
and obligations "have real and serious consequences for those whose interest

they are there to serve”.3

54. This Court's order in Commission v Zuma clearly touches upon interests “lying

close to the heart of the kind of society" that the Constitution envisions. This

¥ 8S v VWS [2018] ZACC 5; 2018 (6) BCLR 671 (CC). In SS v VVS. this Court was confronted with a failure by
the applicant to fulfil his court ordered basic maintenance obligations. This Court held that there was = )
heightened obligation because the court order touched upon interests connected to the protection of

children’s rights and the "ccltective ability of our nation to ‘free the potential of each person’ Including its \ \é\\\
LA
children.” |\ j\ %
i |
32 (bid at para 23. M
! T
33 Pheko If above n 21 at para 27. \\\! -
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Court's order sought to enforce Mr. Zuma's ciear legal duty to comply with the

summonses issued by the Commission by appearing and giving evidence

‘before the Commission.®® in doing so, the order gives effect to the beindilng

values of accountability and openness enshrined in section 1,% and the
constitutional vision of a “democratic and open society” contained in the

Preamble 37

This Court has said that the values of accountability and openness are of
“singular importance in South Africa coming — as we do - from a past where

governance and administration were shrouded in secrecy”.*®

As emphasised by Sachs J "the Constitution requires candour on the part of
government. What is involved is not simply a maiter of showing courtesy to the
public and to the courts, desirable though that always is. It is a question of
mainz‘aining-‘ respect for the constitutional injunction that our democratic

government be accountable, responsive and open".®®

The Commission is a constitutional mechanism for accountability and
openness through truth-seeking. The Commission was established to uncover
the truth about state capture, corruption and fraud, and to make

recommendations to ensure that these crimes cease and are not repeated.

35 Caommission v Zuma at paras 4 and 5 of the order,

% Section 1{d) of the Constitution.

¥ Preamble to the Constitution.

¥ Helan Suzman Foundation v Judicial Service Commission [2018) ZACC 8; 2018 (4) SA 1 (CC); 2018 (7)

BCLR 763 {CC), majority judgment of Madlanga ., at para 65.

3 patatiele Municipaiity and Others v Presidant of the Republic of South Africa and Others (1) (CCTT73/05)

{2006} ZACC 2; 2006 (5) BCLR 622 (CC); 2006 (5) SA 47 (CC), at para 107.
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58. In Magidiwana 1% a case broadly concerning victim participation in the

Marikana commission of inquiry, this Court explained the truth-seeking

purpose of commissions of inquiry. It said:

"The power to appoint @ commission of inquiry is mandated by the
Constitution. It is afforded to the President as part of his'executive
powers. It is open to the President fo search for the truth through a
commission. The truth so established could inform corrective
measures, if any are recommended, influence future policy, executive
action or even the initiation of legislation. A commission’s search for
truth also serves indispensable accountability and transparency
purposes. Not only do the victims of the events investigated and
those closely affected need to know the ftruth: the country at large

does, too." (our emphasis)

58. Inits terms of reference, the Commission is tasked with inquiring into, making

findings on and reporting on matters of public and national interest concerning

allegations of state capture, corruption and fraud.*! The public has a clear and

direct interest in the Commission’s important work to uncover of the truth

concerning these serious allegations.

0 Magidiwana v President of the Republic of South Africa 2013 (11) BCLR 1257 (CC) at

paras 14-6.

41 The Commission's terms of reference.




* 60. This Court, in Commission v Zuma, clearly recognised that the matters being
investigated by the Commission constitute matters in which the public has an_

interest.4?

61. In deciding to grant the Commission’s application for direct access to the

Count, it said:

“[Mr. Zurnaj is firmly placed at the centre of those investigations which
include an allegation that he had surrendered constitutional powers to
unelected private individuals. If those allegations are true, his conduct
would constitute a subversion of this country’s constitutional order.

ft must be plainly stated that the allegations investigated by the
Commission are exiremely serious. If established, they would
constitute a hﬁge threat to our nascent and fledgling democracy. It is
in the interests of all South Africans, {Mr. Zuma] included, that these
allegations are put fo rest once and for all. It is only the Commission
which may determine if there is any credence in themn or to clear the

nares of those implicated from culpability."*3

62. Mr, Zuma's conduct, in defying this Court’s order and in refusing to appear and
give evidence before the Commission in accordance with the Commission’s
summonses, seriously impedes the functioning of the Commission and
threatens to undermine its ability to fulfil its crucial truth-seeking mandate. In

Commission v Zuma, this Court recognised that Mr. Zuma is at the centre of

4 Commission v Zuma above n 1 at para 19, in which this Court said: “In view of the nature of lhe allegations
which are being investigated by fthe Commission], there can be no doubt that they constitute matters of
public concern” as envisaged in the Commissions Ant.

“3 {bidat paras 69-70.

24

1\



63.

64.

65.

25

the Commission's investigation, that some matters connected to the
investigation fall within his person knowledge, and that these matters may riot

be properly investigated without his participation .44

Mr Zuma’s conduct is not only contemptuous of this Court’s order, but also of
the Commission’'s important truth-seeking work. His conduct has seriously
frustrated the work of the Commission, and has stymied the public interest in

the uncovering of the truth.

His contempt, therefore, threatens the vision for our society contained in the
Constitution. His contempt undermines accountability and openness, and
threatens to keep the allegations concerning state capture, corruption and
fraud shrouded in secrecy. His conduct has real and serious consequences for
the pubiic‘, whose interest this Cou;'t's order sought to serve, and who.wiil be

_ kept in the dark while the truth remains concealed.*s

This failure is unconstitutional, but for another reason too. It is inconsistent

with our country's international law obligations in respect of truth telling. The

HSF made submissions in this regard previously to this Court — they are

* [bidat paras 21-2_ This Court said:

‘[The Cbmmission‘s] terms of reference place the former President at the centre of the investigation, They
seek to establish whether he abdicated his constitutional power to appeint Cabinet members o a private
family and whether he had acted unlawfulty. These are all matters of public concem as dafined above and
some of them fall particularly within the personai knowledge of he ex-President. . . . Some of those matters
may noi be propery investigated without his participation.”

45 See Azanian Peoples Organization (AZAPO) v President of the Republic of South Africa [1996] ZACC 16;

1996 (4) SA B71 (CC), 1896 (B) BCLR 1015 (CC) at para 17 where Mahomed DP says:

"Mast of the acts of brutality and torture which have taken place have occurmed during an era in which
neither the laws which permitted the incarceration of persons or the investigation of crimes, nor the methods
and the cullure which informed such investigations, were easily open to public investigation, verification and
correction. Much of what transpired in this shameful period is shrouded in secrecy and not easily capable
of objective demonistration and proaf. . . . Secrecy and authoritarianism have concealed the tuth in little
crevices of obscurity in our history.”
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submissions which it shall, if admitted, summarise and update in relation to the

question of contempt.
Mr. Zuma’s contemptuous scandalising of this Court and the judiciary

66. In addition to defying this Court's order, Mr.Zuma has published
contemptuous statements attacking the integrity of the judges of the

Constitutional Court, this Court and the judiciary as a whole.

67. This conduct, in itself, constitutes contempt of court in a different form, namely
that of scandalising the court — which is “committed by the publication, either
in writing or verbally, of words calculated fo bring a court, a judge of a court, or

the administration of justice through the courts generally, into contempt.”8

" 68. Although the Commission does not seek an order declaring Mr. Zura guilty of
contempt of court for scandalising the courts in these -.proceedings, the
Commission is correct to contend that the statements published by Mr. Zuma

are an aggravating factor in his contempt.

69. The Commission details the contemptuous statements made by Mr. Zuma
about this Court and the judiciary in its written submissions,*” and the HSE
does not repeai them here. In support of the Commission's contention that
these attacks should be treated as an aggravating factor, the HSF draws
attention to the particularly serious harm caused by these contemptuous

statements.

* [ ra: Chinamasa 2000 {12) BCLR 1294 {ZS) at p 1302; citing Chokolingo v Attorney General of Trinidad and .
Tobago [1981) 1 All ER 244 (PC) at 248f per Lord Diplock.

7 Commission's written submissions at paras 69 and 72.
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70. The constitutionality of the offence of scandalising the court was unanimously -
upheld by the Constitutional Court in Mamaboio.#8 in reaching that conclusion,
the Constitutional Court explained why scandalizing the court remains an
offence under our constitutional democracy. It is because tlhe judi;;iary

cannot function properly without the support and trust of the public."*® It said:

“[l]t is the people who have to believe in the integrity of their judges.
Without such trust, the judiciary cannot function properly; and where

the judiciary cannot function properly the rule of law must die."50

71. The Constitutional Court further explained that the real offence is "the wrong

done to the public by weaking the authority and influence” of the courts .5

72, Mr. Zuma's conduct - in refusing to comply with this Court’s order and, at the
same time, directing scurrilous attacks against the integrity of the judges of this
Court, this Court and the judiciary -~ undermines public trust in the judicial
process and in the courts, without which the courts will not be able to attend to

the administration of justice.52

3 Mamabolo above n 19, However, the Constitutiona! Court was cautious y explained at para 45 that:
“Having regard lo the founding constitutional values of human dignity, freedem and equality, and more
pertinently the emphasis on accountability, responsiveness and openness in government, the scope for a
cenviction on this particutar charge must be narrow indeed if the right to freedom of expression is afforded
its appropriate protection. The threshold far a conviclion or a charge of scandalising the court is now even
higher than before the superimposition of constitutional values on common law principles; and prosecutions
are likely to be instituted only in clear cases of impeachment of judicial integrity.”

%5 1bid at para 18.

% Ibid at para 158-20,

51 ibid at para 24; citing R v Davies [1906] 1 KB 32 at 40.

52 Mamabofo ibid at para 32.
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73. Mr. Zuma's condugct, viewed holistically, is likely to damage the administration
of justice.>® More than this, Mr. Zuma's conduct poses a “real and direct threat’

to the administration of justice. It can be seen as part of a wider campaign to
-challenge thé legitimacy of the judiciary and constitutionalism-in order to

achieve impunity for serious crimes .54

74. Inunderstanding the potential harm done to the judiciary by Mr. Zuma attacks,
the historical context is key. The courts in South Africa have not always
enjoyed the trust of the public. This is an historical legacy from which this Court

itself has not shied away. In Sonke,5® the majority per Theron J said:

“Under the racist authoritarian regime of apartheid, the fegal

system administered injustice, as the courts were required to

** Itis not necessary In these proceedings for the Constitutional Gourt to determine whether Mr. Zuma's conduct
meets the elements of the offence of scandalising the court. If this were inissue, however, the HSF contends
thal Mr. Zuma's conduct would meet the elements even on the stricter test proposed by Juslice Sachs in
Mamabolo. The test for scandalising the court expounded at para 45 in the majority judgment per Kriegler J
in Mamabolo is “whether the offending conduct. viewed contextually, really was likely to damage the
administralion of justice.” In his concurring judgraent at para 75, Sachs J proposes a stricter test. He says.

“[Tjo meat the conslitutional standards of reasonableness and justifiability, prosecutions should be based
not simply on the expression of words likely to bring the administration cf justice into disreputz, but on the
additional ingredient of provoking real prejudice. In its context such expression must be likely lo have an
impact af a sufficiently serious and eubstantial nature as to posa a resl and direct thrazt o the administration
of justice. Thus, it coutd be part of a wider campaign to promate defiance of the law or to challenge the
legitimacy of the constitutionai state. Or, more specifically, it could be connected to attempts by persons
such as warlords or druglords to achieve de facto immunily for themselves. Altematively, there might be
less dramatically confrontational examples where the speech in its context is likely in a direct and significant
way o sap the capacity of the courts to function properly. If the speech targets a particular judiciat officer, it
should be of such an unwarranted and substantial a character as seriously and unjustifiably to impede that
judicial officer in being able to carry on with his or her judicial funclions with appropriate dignity and respect.
Thus, 1o call a judge a crook in circumstances where the public is likely to give credence to such allegation,
is effectively to challenge and undermine the capacity of that judge to continue with the function of impartial
adjudication.”
5% See the concurring judgement of Sachs J at para 75, quoled directly above.

5 Sonke Gender Justice NPC v President of the Republic of South Africa [2020] ZACC 26; 2021 (3) BCLR 269
(CC) (“Sonke™) at para 23.




fmpiement increasingly oppressive laws. Far from being
guardians of fundamental rights, the Judiciary came to
represent the gateway fo unjust imprisonment and punishment
without purpose. The majority of the South African population
came to regard the machinations of justice with suspicion and
mistrust. As the late Mahomed DP observed, ‘[tlhe legitimacy
of law itself was deeply wounded as the country haemorrhaged
dangerously in the face of this tragic conflict which had begun

to traumatise the entire nation’ 56

75. The potential harm of Mr. Zuma's virulent attacks against the integrity of the
judges of this Court, this Court and the judiciary must be assessed with this
historical context and the importance of maintaining the public trust in the
courts in mind. These attacks are indeed a serious aggravating factor in his

contempt.
AN APPROPRIATE SANCTION FOR MR. ZUMA'S CONTEMPT

76. 1t is well established that contempt of court in the form of failing or refusing to
comply with a court order, willfully and with mala fides, may justify the

iImposition of a sentence of imprisonment.

77. In Pheko Il the Constitutional Court explained that “ft}he object of contempt
proceedings is to impose a penalty that will vindicate the court’s honour,
consequent upon the disregard of its previous order, as well as fo compel

performance in accordance with the previous order”.5" A sanction for contempt

58 |bid at para 23.

57 Pheko Il above n 21 at para 28, our emphasis.
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is,_ therefore, intended to serve two purposes. First, compelling compliance
with a court order (the coercive purpose). And second, vindicating the dignity

of the court (the punitive purpose), 58

-

The Commission is seeking “a punitive order in the form of an unsuspended
term of imprisonment, which in its nature, would not permit Mr. Zuma fo avoid

imprisonment by undertaking to comply” 5®

While the order of committal sought by the Commission will effectively serve
the punitive purpose of the sanction, the HSF contends that it does not serve
the coercive purpose at all. This is because no further opportunity is provided
to Mr. Zuma to cure his contempt by appearing and giving evidence before the

Commission,

The HSF agrees with the Commission that a suspended sentence will serve
no purpose in this clase. More importantly, it will not fuifi the punitive purpose
of the sanction. An order of committal for at least sohe period is necessary to
vindicate the dignity of this Court, and to serve the public interest in “obedience
to court orders and the maintenance of the rule of law' % |ndeed, the
extraordinary seriousness of Mr. Zuma's contempt compels an order of

committal.

However, an order that provides for a period of committal and requires or at
least allows Mr. Zuma to cure his contempt will better serve the dual and

interlinked punitive and coercive purposes of a sanction for contempt of court.

52 1bid &t para 30.

¥ Commission's Heads of Argument at para 73

0 Pheko Il above n 21 at para 34
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The HSF suggests that a more effective coercive sanction for Mr. Zuma's
contempt may be an order for his committal for a minimum compulsory period,

but coupled with:

an order which would curtail any further period of imprisonment if Mr
Zuma voluntarily complies with the requirement to testify before the

Commission; or

an order that, following the period of imprisonment, the sheriff of the High

Court be directed to bring Mr Zuma to the Commission to testify.

Mr. Zuma's obligation to answer questions lawfully put to him at such
appearance would be subject to the privilege against self-incrimination, but not

to the right to remain silent, as recently confirmed by this Court.8?

A sanction that seeks to ensure Mr. Zuma's compliance .with this Court's
original order will better promote the Commission's important tf;uth-seeking
work. It will do so while also signalling the serious nature of Mr. Zuma's

contempt and vindicating the dignity of this Court.

The purpose of the Commission’s subpoenas directing Mr. Zuma to appear
and give evidence before it — and this Court’s order seeking to enforce those
subpoenas — was to arrive at the truth concerning serious allegations of state
capture, corruption and fraud. This Court itself described these allegations, if
proven true, as "a subversion of this country’s constitutional order” and “a huge

threat to our nascent and fledgling democracy’.%? This truth-seeking purpose

&' Commission v Zuma above n 1 at paras 6 and 7 of the order.

52 Commission v Zuma above n 1 at paras 69-70.
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has not disappeared. It remains heightened now as the Commission's lifespan

nears its end.

86. A sanction that seeks to compel Mr. Zuma's compliance with this Court's order
directing him to appear and give evidence before the Commission is more
likely to enable the Commission to fulfil its truth-seeking purpose. On the other
hand, an order that does not seek at all to coerce Mr. Zuma into appearing and
giving evidence before the Commission will, in spirit and effect, confirm that
Mr. Zuma has successfully flouted the purpose of the Commission and its

subpoenas.

87. Moreover, compelling Mr. Zuma to appear and give evidence before the
Commission may indeed serve to counter impunity for serious crimes. The
Commission's Regulations were amended before the commission
commenced to allow evidence given befare the Commission to be used in
subsequent criminal proceedings, with the sole exception of seif-incriminating
statements or answers.® As this Court acknowledged, many serious
allegations concerning state capture, corruption and fraud fall within Mr.
Zuma's exclusive personal knowledge. Evidence given by Mr. Zuma before
the Commission may prove crucial in future proceedings, where persons

involved in state capture, corruption and fraud may be held accountable for

their misdeeds.

¥ Proclamation 8 of 2018, Amendment of the Regulations of the Commission of Inquiry into Allegations of State
Capture, Corruption and Fraud in the Public Secter including Organs of State, 23 Marsh 2018 at section 2.
The legal position concerning the use of evidence given before the Commission in subsequent criminal

4

proceedings is incorrectiy recorded at para 24 of this Court's judgment in Commission v Zuma.
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88. A coercive order is generally sought by a frustrated successful litigant to
compel compliance with a court order.8* However, in this case, the successful

litigant — the Commission — seeks a purely punitive order and appears to have

abandoned any hope of compelling Mr. Zuma to comply with this Court's order.

89. However, a sanction that seeks to compel Mr. Zuma to comply with this Court's
order, and to appear and give evidence before the Commission, is in the
public’s interest (not only that of the Cornmission as the successful litigant in
the earlier proceedings). As discussed above, this Court has affirmed the
interest that the public has in the Commission's investigations into the

ailegations of serious crimes against Mr. Zuma.

90. The public interest in a complete and effective investigation by the Commission
into serious allegations of state capture, corruption and fraud should weigh
heavily in favour of a coercive order to incentivise Mr. Zuma to cooperate with

the Commission.

91. The HSF, therefore, contends that the coercive purpose of a sanction for
contempt cannot be overlooked in a case, such as this one, where the defied
court order lies close to the heart of the constitutional vision for our society and

compliance with the court order is of the utmost importance.

This Court's power to make the suggested order
92. The HSF contends that its suggested order lies within this Court’s power to

make “any order that is just and equitable" .5 |n Hoérskool Ermelo,?" this Court

8 Prgko Il above n 21 at para 30.
85 Commission v Zuma above n 1 at para 69
& Section 172(1)(b) of the Constitution.

®7 Head of Department : Mpumalanga Department of Education and Another v Hoérskool Ermelo [2009] ZACC
- 32;2010(2) SA 415 (CC), 2010 {3) BCLR 177 (CC) (“Haérskool Ermelo™).

i
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confirmed that the wide remedial discretion to make just and equitable orders

is avaflable whenever a court is adjudicating a constitutional matter. It said:

“It is clear that section 172(1)(b) confers wide remedial powers on .a
competent court adjudicating a constitutional mét‘ter. The rermmedial
power envisaged in section 172(1)(b) is not only available when
a court makes an order of constitutional invalidity of a faw or
conduct under section 172(1)(a). A just and equitable order may be
made even in instances where the outcome of a constitutional dispute

does not hinge on constitutional invalidity of legisiation or conduct.” 68

93. A flagrant contempt of court of this nature by the former President of the

Republic of South Africa is clearly a constitutional matter .~ imperiling, as it

does, constitutional supreamacy, the affective administrative of justice by the

couris and the maintenance of the rule of law.

84. ltiswell

recognised that enfarcement of court orders is a crucial component of

the right of access to court. This Court has on numerous occasions quoted

with approval Jafta J in Mjeni.5®

5 [bict at para 97.

"The constitutional right of access to courts would remain an illusion
unless orders made by the courts are capable of being enforced by
those in whose favour such orders were made. The process of

adjudication and the resolution of disputes in courts of law is not an

89 Mjeni v Minister of Health and Welfare, Eastern Cape 2000 {4) SA 446 (Tk); quoted with approval in Nyathi v
Member of the Executive Councif for the Department of Heaith Gauleng [2008] ZACC 8; 2008 (5) SA 94
(CC); 2008 (9} BCLR 865 (CC)at para 43; Moodley v Kerrnont Schoot [2018) ZACC 37; 2020 (1) SA 410
(CC): 2020 (1) BCLR 74 (CC) at para 20; and Government of the Republic of Zimbabwe v Fick [2013) ZACC
22,2013 (5) SA 225 (CC); 2013 (10) BCLR 1103 (CC) at para 81.




end in itself but only a means thereto, the end being the enforcement

- of rights or obligations defined in the court order."°

95. Moreover, the right of access to courts, is the linchpin upon which all other
rights in the Bill of Rights rely for enforcement. In Mukaddam,” this Court

explicated the importance of the right of access to courts—

“Access to courts is fundamentally important to our democratic order.
ft is not only a cornerstone of the democratic architecture but also a
vehicle through which the protection of the Constitution itself may be

achieved.?

86. Contempt of court was described by the Supreme Court of Appeal in Meadow
Glen as a “blunt instrument”.™ It follows that a remedy or sanction for contempt
that more effectively incentivises compliance with court orders will promote the
spirit, purport and objects of the Bill of Rights. 7* As stated by this Court, an
order which inadequately addresses the contempt by a party or which does
not appropriately incentivise or coerce compliance "will dilute the potency of

the judicial authority and it will send a chilling message to litigants that orders

% Ihid at 452G-H and 453C-D
71 Mukaddam above n 13.
2 ibid at para 29.

3 Meadow Glen Home Owners Association v City of Tshwane Melropolitan Municipality {2014} ZASCA 209;
2015 (2) SA 413 (SCA) (“Meadow Glan*) at para 35.

effective remedies. The Full Court in Burchell v Burchell [2005] ZAECHC 35 at para 27, per Froneman J
(as he was then) sought to develop ancillary civil sanctions for contempt of court. Froneman J sought to ‘U

develop civil sanclions for where contempt of courl was proven on a balance of probabilities and a criminal

" Indeed, our courts have previously called for development of the comman Jaw of contempt to provide for more \\} (\
{
\
f

e

sanction, therefore, could not be applied. Froneman J's development of the cammon law in this regard .
was [coked upon with approval by this Court in Maljhabeng Local Municipality v Eskom Holdings Limited
and Others; Mkhonto v Compensalion Solutions {Pty) Limited [2017] ZAGC 35; 2017 (11) BCLR 1408 {CCx /{h
2018 (1) SA 1(CC) at para 51.
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of coun‘.méy well be jgnored with no consequence. At the same time, it will

signal to those who are the beneficiaries of such orders that their interests may

be secondary and that the value and certainty that a court order brings counts
for little."™ |n the HSF's respectful submission, this outcome should and can
be avoided in the present matter through the Court utilising the full gambit of

its remedial tools.

The HSF contends that this is a case of contempt that calls out for an effective
coercive remedy and sanction, within the remit of this Court's broad powers to
issue just and equitable remedies. Indeed, it is quite clear that an order of
imprisonment for any period, on its own, will not incentivise Mr. Zuma to comply

with this Court’s order or to cooperate with the Commission.

Conclusions

08.

99.

Accordingly, the HSF submits that the submissions it wishes to advance are
relevant and will be of assistance to the Court, not least because such
submissions have not been advanced by the other parties to this application.

The HSF approaches this Court on an impartial basis.

Accordingly, the HSF seeks leave of this Court to enter as amicus curiae in the
Proceedings. The HSF requests that the Registrar of this Court issue
directives to regulate the participation of the HSF in these proceedings,
including that it be permitted to lodge written submissions in this matter, and if
the Court believes it would be helpful, that it be permitted to present oral

submissions at the hearing of this matter on 25 March 2020. {

5 §8 v VS above n 31 at para 35.
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WHEREFORE the HSF seeks the relief in the notice of application to which this

affidavit is attached.

{ :
DEPOﬂENT .
s

THUS SIGNED AND SWORN to before me ét RO~ on
S opee WA 2021, by the deponent, he having acknowledged that he
knows and understands the contents of this affidavit, that he has no objections to

taking the prescribed oath and considers same to be binding on his conscience.

£ v B
et T =Y
Commissioner of gaths

Full names: macsqaczae A

Business address: 1.y C 7w oas Ducmac
Designation. < —

Capacity:

™
e S'.SI‘:\%S Ve
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The State Attorney, Johannesburg 90 Rivoria kaad, Sendton
1011\ Floor Johanpesbure, 2156
North State Building PO Box 61771, Marshalitown

; . Johannesburg, 2107, Scuth Africa
85 Albertine Sisulu Road S

[rocex 26 Johannesburg
By email: johvanschalkwyk@justice.gov.za T +27 11 530 5000
F+27 11530 5141

and www.webberwentzel.com

Mabuza Attorneys
First Floor

83 Central Street
Houghton

By email: eric@mabuzas.co.za; zondiwe@mabuzas.co.za;
Rudolph@®mabuzas.co.za

and

The State Attorney, Pretoria
316 Thabo Sehume Sireat
Pretoria

c/o General E Groenewald

By email: groenewald@saps.qov.za; ichowe@justice.qov.za

Your reference Our reference Date
V Movshovich / P Dela /D Cron / 18 March 2021
D Rafferty / O Qelohle
Dear Sirs

Secretary of the Judicial Commission of Inguiry into Allegations of State Capture,
Corruption and Fraud in the Public Sector including State Organs f Jacob Gedleyihlekisa
Zuma (CCT Case No: 52/21)

1. We represent the Helen Suzman Foundation ("the HSF"} in relation to the above application
before the Constitutional Court, to be heard on 25 March 2021 ("the application").

2. The HSF was admitted as amicus curiae and submitied written submissions in the
proceedings before this Court under case number CCT Case No: 295/20, which
proceedings were the predecessor to the application.

Senior Partner: ' Fls Managing Partneer 33 Hul
T Blackbeard AP #'3- DHL Hoovign AR Beuxlsy 18
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5 fatel GR Parfold  SE Phajene MPhllopades BA Brofios MAFNIbps D Rampeman GiRepsas ¥ Aaw  SA Alchie NIA Ronh G Sader ™ Sadar
H Jamsodien JW Scnoita KT Shepherd Al Simgnan N Snagh N SweghoNegusra P Singh S Sith=le ) Smit A5 Smih NP S3alding PS Stein MW Strasuh
U Sveaine Z Sednspcel A Tna'er TThaessen T« Thekiie € Treodos ou R Tihawan G Thutsr P2 Vanda ST vaa der Mow'as )P a4 dor fael 05 Yannagl
JE Veerzn B Versteld MG versfald TA Versfed OMVisagie EME Warminglon ) Waison AWR Westweed 2H Wilssn M Yudaken Chlef Operating
Qfficee: SA Bovd




39

WEBBER WENTZEL

inatiasca with » Linklaters P 2
age

3. The HSF is a non-governmental crganisation whose objectives are to "defend the values
that underpin our liberal constitutional demacracy and to promote respect for human rights",
The HSF is an organisation primarily concerned with the principles of democracy and
constitutionalism, as well as the rule of law, all of which are implicated in this matter.

4. The HSF is of the view that there are important legal and constitutional submissions
germane to the proper adjudication of the application which do not appear to have been
sufficiently dealt with in the applicant's papers and submissions before this Court.

tn

The HSF thus hereby requests the consent of the parties to participate in the proceedings,
including the delivery of written submissions, in accordance with Rule 10 of the Rules of the
Constitutional Court,

6.  The HSF believes that its submissions will be of material benefit to the Constitutional Court
in that the HSF intends to raise important issues of faw in respect of the following issues:

6.1 In accordance with the Constitution all persons are considered and held equat before
the law. The Constitutional Court and various ceurts in comparative jurisdictions have
confirmed that no person, including former presidents, are exempt from the
application and sanclion of the law. The HSF intands to make submissions in relation
to the applicaticn of the principle of equality before the law in the circumstances of
this case.

6.2 The circurnstances of this case are, however, indeed exceptional which call for an
extraordinary-remedy to vindicate this Couit's dignity and the Constitution. Firstly, a
former president, who has taken an oath to act in accordance with the Constitution
and in compliance with all laws of South African has elected to discbey a binding court
order, which in turn is pivolal to the work of several other state institutions. This
approach by the former President is not only contemptuous of an order of the highest
courtin the fand but is also contrary and an zffront ta the truth-seeking purpose of the
Commission. The HSF intends to make submissions regarding the exceptionality of
the case. in the context of the Commission’s mandate, the severity of the offence of
former President Zuma and the exceptional nature of his duties in relation to upholding
the Corstitution and South Afiica’s international law obligations, and towards all
citizens of South Africa,

3]
(%]

The HSF also intends to make submissions regarding the purpose of contempt of
court applications and orders and the approach to be adopted by the Censtitutional
Courtin the specific circumstances of this case to give effect to such purpose. To the
extent necessary, in this case, the Court should exercise its broad powers to fashion
creative remedies to cater for this specific situation, to prevent recurrence and bring
certainty to the legal position. in considering this aspect, the HSF will submit that the
Court should consider, inter alia: the purpose of the Commission's subpoena; the truth
seeking nature of the Commission; that the purpose of the Commission will be
thwarted if the subpoena is not respected and enforced or any exception is made for
former President Zuma. The outcome of that process, in the HSF's submission should
be that former President Zuma should be impnsoned. However, a purely punitive
sanction will not incentivise Mr. Zuma to compiy with the Constitutional Court's order
or to cooperate with the Commission. An effective remedy must be crafted to also
assist the Cemmission in uncovering the truth. For instance, the Court may order that
Mr. Zuma be subject to comrmittal until such time as he cures his contempt or may
order him to be brought before the Commission by the sheriff to testify, as is his
constitutional duty to do. The HSF submits that the Court's powers are sufficiently

Ji—_
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broad to cater for such refief, and that only relief which ensures his testirnony truly
vindicates the Constitution’s purpose and this Court's dignity, which is the ultimate
chjective of all contempt.related remedies.

7. Owing to the limited time remaining before the hearing of the application, please let us have
your response by no {ater than 8.30am on Friday, 19 March 2021.

-

Yours faithfully

s

WEBBER WENTZEL

V Movshovich

Direct tel: +#27 11 530 5867
Direct {fax: +2711 530 6867

Email: viad.movshovich@webberwenizel com



