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IN THE HIGH COURT OF SOUTH AFRICA

WESTERN CAPE DIVISION, CAPE TOWN

In the matter between:

THE CHILDREN'’S INSTITUTE

and

MINISTER OF HOME AFFAIRS
DIRECTOR-GENERAL: DEPARTMENT OF HOME
AFFAIRS

WESTERN CAPE DEPARTMENT OF HOME AFFAIRS

PROVINCIAL MANAGER
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CASE NO:

First Applicatte=ssomrs
e

Second App{;
et

Third Applicantzsses~—

CANE TOWN

Fourth Applicant
Fifth Applicant
Sixth Applicant
Seventh Applicant
Eighth Applicant

Nineth Applicant

First Respondent

Second Respondent

Third Respondent
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DISTRICT MANAGER OF OPERATIONS:

CAPE METRO AND OVERBERG Fourth Respondent
KHAYELITSHA OFFICE MANAGER: DEPARTMENT OF

HOME AFFAIRS Fifth Respondent
BELLVILLE OFFICE MANAGER: DEPARTMENT OF

HOME AFFAIRS Sixth Respondent

CAPE TOWN OFFICE MANAGER: DEPARTMENT OF

HOME AFFAIRS Seventh Respandent——ome

NOTICE OF MOTION e —

TAKE NOTICE THAT the applicants will make application to the above Honourable

Court on a date to be determined by the Registrar, for an order in the following terms:

1. The failures by the second respondent, and/or his delegee, to decide the second
to the fourth, and the sixth to the nineth applicants’ applications for late
regisiration of births, as well as the applications of those applicants listed in
Annexure “A”, made in terms of section 9(3A) of the Births and Deaths
Registration Act 51 of 1992 read with Regulations 4 and 5 of the Regulations on
the Registration of Births and Deaths, 2014, (“the late registration of birth
applications”), are reviewed and set aside in terms of section 6(2)(g), 6(3) and

62(i) of the Promotion of Administrative Justice Act 3 of 2000,

2. The second respondent, and/or his delegee, is directed to take all necessary

steps to consider and decide each of the late registration of birth applications,
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and to take a decision on each of those applications, within 30 days of the date

of this Court’s order.

It is declared that section 28(1)(a), read with sections 9, 10, 27, 28(1) (b) & (¢},
28(2) and 29 of the Constitution requires the State to devise and implement a
comprehensive, coordinated, and transparent plan to address the backlog in
deciding applications for the late registration of births (“LRB applications”), and

to ensure future LRB applications are decided within a reasonable time, and the

REGUETRAR OF THE SURH COURT OF SOUTS AFRICA
WESTERN CANE QINISAON,
H pacm Towen

failure of the first respondent to adopt such a plan is declared unconstjtutionaf=—=———

and invalid.

REQIITRAR OF THE HiGH COGRT OF SOUTH AFRICA
WESTERN CAIFE OIS,

It is declared further that a reascnable and constitutional plan must include:

4.1 an analysis of the reasons for the backiog and a plan to address those

reasons,;

4.2 the timeline for deciding all the cases in the backlog;

4.3 a clear methodology for the implementation of those timelines, including
the manner in which provincial and local offices of the Department of Home
Affairs will cooperate and coordinate efforts between offices, districts and

provinces; and

4.4 the manner in which the implementation of the plan to decide the cases in

the backlog of undecided LRB applications is being resourced.

The first respondent is directed to develop and finalise the plan contemplated in
prayer 3 and 4 and to report to the Court on the progress in implementing such

plan, on affidavit {(which affidavit must annex the plan), and once per 90 calendar
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day period for a period of 360 calendar days following the date of this Court’s

order.

The report to Coutt on affidavit contemplated in prayer 5 must include:

6.1

6.2

6.3

6.4

the total number of undecided LRB applications as at the date of the
institution of this application, that the Department of Home Affairs had at

its head office and at each of its local offices;

REGUETRAR OF THE SURH COURT OF SOUTS AFRICA
WESTERN CANE DINISAON,

the total number of undecided applications that were lodged pric

date of the institution of this application and that have been decide

time of the relevant report, disaggregated by the year in which they were
lodged and the province in which they were lodged, as well as the total
number of those decided applications that were approved and the total

number that were rejected;

the total number of undecided applications that were ledged prior to the
date of the institution of this application, and that have not been decided
at the time of the relevant repont, disaggregated by the year in which they

were lodged and the province in which they were lodged;

the total number of new LRB applications received after the date of the
institution of this application to the date of the relevant repor,
disaggregated by the year, month and province in which they were lodged

and a breakdown of this total into:

6.4.1 the number of those applications that have been decided and the

number that have not yet been decided;
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6.4.2 of those applications that have been decided, the total number

that were approved and the total number that were rejected.

6.5 the estimated remaining timeframe for deciding the applications in the

remaining backlog of undecided LRB applications;

6.6  any constraints that may have arisen in the relevant reporting period that
may prevent the first and second respondent from meeting the timeframes,

as set out in the plan and the preceding report to Court, for decidingall _________

the applications in the backlog of LRB applications; and

REQIITRAR OF THE HiGH COGRT OF SOUTH AFRICA
WWEBTERN CAIFE VSN,
CANE TOWN

6.7 the measures that have or will be adopted to remedy any constraints

contemplated in prayer 6.6.

5. Any appiicant and any amicus curiae shall be entitled to deliver affidavits in
response to any affidavit delivered by the first respondent pursuant to prayer 5,
within 20 days of service of the first respondent’s affidavit, and shall be entitled
thereafter to re-enrol the matter for such further just and equitable relief as may be

necessary.

6. Any respondent that opposes the application shall pay costs of this application, on

the C scale, jointly and severally.

7. Further and/or alternative relief.

TAKE NOTICE FURTHER that the founding affidavit of MBONISI RODNEY NYATHI

together with the annexures thereto, as well as the supporting affidavits of the second
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to nineth respondents, as well as the applicants listed in annexure A to the Notice of

Motion, will used in support of this application.

TAKE NOTICE FURTHER that the respondents are called upon, in terms of Rule
53(1)(a) of the Uniform Rules of Court, to show cause why the failure of the first
respondent to consider and decide the late registration of births applications should

not be reviewed and the order sought in this notice of motion not be granted.

TAKE NOTICE FURTHER that the applicants hereby waives their procedura

in terms of Rule 53(1)(b) of the Uniform Rules of Court, to require the respon ” t

file the record together with reasons for the second respondent’s failure to decidethemmmsmms

late registration of births applications, and invites the respondents to include in their
answering affidavits any documents which they intend to place before this Honourable

Court and the reasons, if any, for the said failure.

FURTHER TAKE NOTICE that if any of the respondents intend opposing this

application, such respondent is required:
a) within 15 days of receipt of this notice of motion, to give notice to the applicants
in writing of its intention to oppose the application;

b) in such notice, to appoint an address within 15 kilometres of the office of the
Registrar at which it will accept notice and service of all processes in these

proceedings; and

c) within 30 days of receipt of this notice of motion, to deliver any affidavits it may

desire in answer to the allegations by the applicants.
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TAKE NOTICE FURTHER that the applicants will deliver a replying affidavit, if any,
within 10 days of receipt of the answering affidavit or answering affidavits, as the case

may be, of the opposing respondent/s;

TAKE NOTICE FURTHER that the applicants appoint the address of the applicants’
attorneys, the Legal Resources Cenire, Makhanda, care of THE LEGAL
RESOURCES CENTRE, Block D, Ground Floor, Aintree Office Park, cnr Doncaster &

Lock Roads, Kenilworth, Cape Town as the address at which they will receive and

accept ail notices and service process in this matter. E———

REQIITRAR OF THE HiGH COGRT OF SOUTH AFRICA
WESTERN CAIFE OIS,

M
DATED at KENILWORTH oninic 137" qayof DECEMBER 2024,

P

LEGAL RESOURCES CENTRE

Attorneys for the Applicants
116 High Street

Makhanda

Ref: C van Schalkwyk

cecile@lrc.org.za

046 622 9230

Ci/o LEGAL RESOURCES CENTRE
Block D, Ground Floor

Aintree Office Park

Cnr Doncaster & Lock Roads

Kenilworth
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TO:

AND TO:

AND TO:

AND TO:
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Cape Town |
Ref. C Kreuser

charlenek@Irc.org.za

THE REGISTRAR OF THE

ABOVE HONOURABLE COURT

MINISTER OF HOME AFFAIRS T —y

e
First Respondent !

REQIITRAR OF THE HiGH COGRT OF SOUTH AFRICA i
WEBTERN CAPE T !

FSI Building
1st Floor
Arcadia Street

Pretoria

DIRECTOR-GENERAL: DEPARTMENT OF HOME AFFAIRS
Second Respondent

Hallmark Building

Corner of Johannes Ramokhoase and Thabo Sehume Street
Pretoria

WESTERN CAPE DEPARTMENT OF HOME AFFAIRS PROVINCIAL
MANAGER

Third Respondent
56 Barrack Street
Faircape Building

Cape Town
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AND TO:

AND TO:

AND TO:

AND TO:
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Western Cape

DISTRICT MANAGER OF OPERATIONS CAPE METRO AND
OVERBERG

Fourth Respondent

Crn Tsolo Street and Mzali Crescent
Khayelitsha

Cape Town

Western Cape

KHAYELITSHA OFFICE MANAGER: DEPARTMENT OF |1
AFFAIRS

Fifth Respondent

Crn Tsolo Street and Mzali Crescent

Khayelitsha

Cape Town

Western Cape

BELLVILLE OFFICE MANAGER: DEPARTMENT OF HOME AFFAIRS
Sixth Respondent

177 Voortrekker Road

Bellville

Cape Town

Western Cape

CAPE TOWN OFFICE MANAGER: DEPARTMENT OF HOME
AFFAIRS

Seventh Respondent

56 Barrack St

Page 9 of 11




AND TO:

Cape Town City Centre
Cape Town

Western Cape.

CAPE TOWN OFFICE MANAGER:

AFFAIRS

Seventh Respondent
56 Barrack St

Cape Town City Centre
Cape Town

Western Cape.
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DEPARTMENT OF HOME

REGUETRAR OF THE SURH COURT OF SOUTS AFRICA
WESTERN CANE DINISAON,
CACE TOWN
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Annexure A

Status as at 12 December 2024
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Table 1: Caregivers who have lodged LR& applications and are waiting for a DHA decision

Applicant

Rel. to
child

Child

; Mother

' Mother

Mother

| Paternal
uncle

| Foster
| parent

Adult Has 3
applying | children
for her without
own LRB | birth

| certificates

Child’s Place of Prov Date LRB Child’s DHA Office Length ! Child’s
DoB birth of Lodged age when oftime | age
birth | LRB since | now
| lodged LRB
I— ' lodged
-2016 Khayelitsha |WC  12/01/2022 |5 Khayelitsha | 2yrs10 | 8
CHC . x _months | L
Khayelitsha |wcC | 12/05/2023 | 3 Khayelitsha | 1yr8 | 5
| CHC | months l
-/2017 New ' WC  24/05/2021 |4 CapeTown [3yrs6 |7
Somerset ' months l
Hospital B ; ' - :
Paarl Hospital | WC | 03/11/2022 |6 Khayelitsha 1 2yrs 8
Khayelitsha WC | 06/10/2021 |8 Cape Town 3yrs 2 11
| cHC - | months
Khayelitsha WC | 06/10/2021 |3 Cape Town 3yrs 2 7
CHC ‘ { months
I 2021 | HanoverPark WC | 19/01/2024 |2 Bellville 10 3
1 . MOU i months
;'-1979 "Homebirth | EC | 09/04/2019 | 40 ' Khayelitsha |5yrs6 | 44
| months
CJ Rance
' Location,
| Sutterheim.
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