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IN THE HIGH COURT OF SOUTH AFRICA 

WESTERN CAPE DIVISION, CAPE TOWN 

 
Case no:    

 
In the matter between: 
 
 

 

HELEN SUZMAN FOUNDATION Applicant 
 
 

 

and  
 
 

 

SPEAKER OF THE NATIONAL ASSEMBLY First respondent 
  
JULIUS SELLO MALEMA Second respondent 
  
JUDICIAL SERVICE COMMISSION Third respondent 
  
MINISTER OF JUSTICE AND CONSTITUTIONAL 
DEVELOPMENT 

Fourth respondent 

  
ALL PARTIES REPRESENTED IN THE NATIONAL 
ASSEMBLY 

Fifth and further 
respondents 

 
 

 

NOTICE OF MOTION 

KINDLY TAKE NOTICE THAT the applicant hereby applies for the following relief: 

1 The decision of the first respondent (the Speaker) on or about 30 April 2026 to 

decline to ensure that the National Assembly considers the suitability of the 

second respondent (Mr Malema) to be designated to the third respondent 

(Judicial Service Commission) is declared invalid and set aside. 

2 The failure of the National Assembly to consider and make a decision as to 

whether Mr Malema continues to be suitable to be designated to the Judicial 
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Service Commission, in terms of section 178(3) of the Constitution, is declared 

invalid and set aside. 

3 The National Assembly is directed to consider whether to replace Mr Malema as 

a designee to the Judicial Service Commission within 20 court days of this order 

and is directed to consider all relevant circumstances including Mr Malema’s 

conduct. 

4 The Judicial Service Commission Act 9 of 1994 is declared constitutionally invalid 

insofar as it does not oblige the Judicial Service Commission to adopt a Code of 

Conduct for Commissioners. 

5 As just and equitable relief: 

5.1 The declaration of invalidity in paragraph 4 above is suspended for 24 

months in order to allow Parliament an opportunity to remedy the 

constitutional defect. 

5.2 During the period of suspension, section 6A is deemed to be read-in to 

the JSC Act as follows: 

“6A Code of Conduct for Commissioners 

(1) The Commission must compile a Code of Conduct for 

Commissioners within two months. 

(2) The Code of Conduct for Commissioners must at 

minimum— 

(a) address the conduct required of Commissioners 

both during proceedings of the JSC and generally; 

and 
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(b) provide sanctions for acting in a manner that violates 

the Code, including requesting a designating or 

nominating body to replace a commissioner.” 

5.3 Should Parliament fail to cure the constitutional defect within 24 months 

from the date of the order or within an extended period of suspension, 

the interim reading-in order will become final. 

6 The Speaker and the fourth respondent are directed jointly and severally to pay 

the applicant’s costs, including the costs of two counsel on scale C, together with 

any other respondent that opposes this application. 

7 Further and / or alternative relief. 

TAKE FURTHER NOTICE that and that the affidavit of Naseema Fakir will be used 

in support of this application.  

TAKE NOTICE FURTHER that the applicant has appointed Deneys, 9th floor, 117 on 

Strand, 117 Strand Street, Cape Town 8001, South Africa, as the address at which it 

will accept notice and service of all process in these proceedings.  

TAKE NOTICE FURTHER that, if you intend opposing this application, you are 

required to:  

(a)  within ten (10) days of service of this notice of motion or any amendment 

thereof, to notify the applicant’s attorney, in writing, of your intention to oppose 

this application and to appoint in such notice an address within 25 kilometres of 

the office of the Registrar of this court, at which you will accept notice and 

service of all documents in these proceedings; and 
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(b) to file your answering affidavit, if any, within fifteen (15) days after you have so 

given notice of your intention to oppose the application, to file your answering 

affidavits, if any. 

KINDLY SET THE MATTER DOWN FOR HEARING ACCORDINGLY. 

 

SIGNED AT CAPE TOWN ON this the 14th day of MAY 2026. 

 

 
 
 

DENEYS REITZ INC. 
Per J Whyte / C Bubu 
Applicant’s attorneys 

9th Floor, 117 on Strand 
117 Strand Street 
Cape Town 8001 

South Africa 
Tel 021 405 1323 

Email: 
Jason.Whyte@deneys.co.za   
Chuma.Bubu@deneys.co.za    

 
 

To:  REGISTRAR OF THE HIGH COURT 
  Cape Town 

 
 

And to: SPEAKER OF THE NATIONAL ASSEMBLY 
  First Respondent 
  Parliament Street 
  Cape Town 
  Email: speaker@parliament.gov.za 
  Service by Sheriff and email 
 
And to: JULIUS SELLO MALEMA 
  Second Respondent 
  c/o Economic Freedom Fighters 
  Winnie Madikizela Mandela House 

119 Marshall Street 
Marshall Town 
Johannesburg 
Email: info@effonline.org  
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Service by Sheriff and email 
 
And to: JUDICIAL SERVICE COMMISSION 
  Third Respondent 
  188 14th Road 
  Noordwyk 
  Midrand 
  Email: enquiries@judiciary.org.za; msongca@judiciary.org.za  
  Service by Sheriff and email 
   
 
And to: MINISTER OF JUSTICE AND CONSTITUTIONAL DEVELOPMENT 
  Fourth Respondent 
  Momentum Centre 

17th Floor 329 Pretorius Street 
Pretoria 
Email: ntshaba@justice.gov.za; Lmarwala@justice.gov.za; 
SiyaDube@justice.gov.za   
Service by sheriff and email 
 
 

And to: The State Attorney 
4th floor 
22 Long Street 
Cape Town 
Service by sheriff 

 
And to: ALL OTHER PARTIES REPRESENTED IN THE NATIONAL 

ASSEMBLY 
 Fifth and Further Respondents 
 C/O Secretary of Parliament 
 Legal Services 
 120 Plein Street 
 Cape Town 

Email: kmeshoe@parliament.gov.za; 
raptrollip@parliament.gov.za;  mhendricks@parliament.gov.za;  vzungu
la@parliament.gov.za;  mmaimane@parliament.gov.za;  pgroenewald
@parliament.gov.za;  pdelille@parliament.gov.za;  vhlabisa@parliamen
t.gov.za;  fadams@parliament.gov.za;  gmckenzie@parliament.gov.za; 
 mnyhontso@parliament.gov.za;  sszibi@parliament.gov.za;  lmahlatsi
@parliament.gov.za;  sdlamini@parliament.gov.za;  wdouglas@parliam
ent.gov.za;  bholomisa@parliament.gov.za;  maphiri@parliament.gov.z
a;  sgwarube@parliament.gov.za;  mdlamini@parliament.gov.za 

   Service by sheriff and email 
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Constitutional Court 
Private Bag X1 
Constitution Hill 
Braamfontein 
Johannesburg  
2017  

Tel: (011) 3597537/7570 
Fax: 086 649 0944 

 

REPUBLIC OF SOUTH AFRICA 

JUDICIAL SERVICE COMMISSION 

 

 

SUMMARY AND EXPLANATION OF THE CRITERIA AND GUIDELINES 

 USED BY THE JUDICIAL SERVICE COMMISSION 

WHEN CONSIDERING CANDIDATES FOR JUDICIAL APPOINTMENT 

 

 

1 At its special sitting held in Johannesburg on 4 April 2022, the Judicial Service 

Commission (JSC) considered and reviewed: 

1.1 the guidelines for questioning candidates for judicial appointment to the 

Constitutional Court adopted in 1994; and  

1.2 the criteria for judicial selection adopted in 2010. 

The JSC’s decision and approach 

2 The JSC resolved to review and update the guidelines and publish its 

understanding of the criteria for judicial selection.  

3 The JSC’s purpose is to enhance the public’s understanding of the JSC’s 

selection of judicial officers and to ensure openness and transparency. 

4 The interpretation articulated in this document is not exhaustive or definitive. Nor 

does it set a list of pre-determined questions. The factors to be taken into account 
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do not constitute a closed list or restrict questioning, provided that all questions 

must be relevant to the criteria. The weight to be attached to individual factors 

may differ depending on the circumstances.  

The Constitutional Criteria 

5 Section 174 of the Constitution provides as follows:  

(1)  Any appropriately qualified woman or man who is a fit and proper 

person may be appointed as a judicial officer.  Any person to be 

appointed to the Constitutional Court must also be a South African 

citizen. 

(2) The need for the judiciary to reflect broadly the racial and gender 

composition of South Africa must be considered when judicial 

officers are appointed.  

6 Section 165(2) of the Constitution provides as follows:  

The courts are independent and subject only to the Constitution. 

7 These criteria are captured as follows: 

7.1 is the candidate an appropriately qualified person? 

7.2 is the candidate a fit and proper person? 

7.3 would the candidate’s appointment help to reflect the racial and gender 

composition of South Africa? 

7.4 would the candidate be independent?  

8 The constitutional requirements are framed in broad and general terms. The 

factors set out below explain the requirements.  
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Appropriately qualified 

9 This concerns the candidate’s academic and professional qualifications, 

technical competence, skill and experience. It is not a reference to academic 

qualifications only, but also covers legal knowledge and experience.  

10 It is desirable for applicants to be assessed on their own merits to determine 

whether they meet the “appropriately qualified” requirement.   

11 The JSC will consider the candidate’s judicial track record and good judgement. 

Generally, it is desirable for candidates to have acted in the court to which they 

seek appointment, but this must not be elevated to an essential requirement. 

Regard will be had to the candidate’s ability to run a court room, a working 

knowledge of court procedure and forensic skill. 

12 The particular court and its level within the judicial hierarchy should be factors 

influencing what makes a candidate appropriately qualified for appointment. This 

would include that:   

12.1 candidates for specialist courts would be expected to have particular 

experience and skill in the relevant area; and 

12.2 in addition to other qualities, those applying for leadership positions in the 

judiciary should have vision, leadership qualities, good interpersonal skills 

and have demonstrated maturity of judgement. 
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Fit and proper 

13 This concerns a holistic assessment of a candidate’s suitability for appointment 

to the bench, with reference to a broad and cumulative reading of multiple factors, 

which will include integrity, knowledge, scholarship, experience, dignity, humility, 

judgement, wisdom, independence, character, courage, forensic skill, capacity 

for articulation, diligence, energy and industry. Character includes considerations 

such as whether a candidate is honest, truthful, trustworthy and whether they 

keep their word. 

14 Consideration will be given to whether the proposed appointee is a competent 

and experienced person, including whether they are technically competent and 

have the capacity to give expression to the values of the Constitution.  

15 Judges must interpret and enforce the Constitution in such a way as to support 

its fundamental values of democracy, the rule of law and the protection of 

fundamental human rights in accordance with sections 7(2) and 39(2). Judges 

must be able to discern and articulate the principles which underlie the 

Constitution. For example, they must understand the importance of a 

commitment to the realization of socio-economic rights, especially for poor 

people, and access to justice. 

16 Candidates must be capable of applying or distinguishing previous decisions of 

other courts, and they must be able to give expression to the moral convictions 

of an open and democratic society based on freedom and equality. Judges must 

be able to explain cogently and concisely why they rejected any plausible 
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argument. They must have the ability to explain their decisions clearly and 

succinctly to all those involved.  

17 All this requires considerable forensic and intellectual ability, an appreciation of 

the practical workings of court procedure, a thorough and general knowledge of 

law and an appreciation of the relevant ethical duties and rules designed to 

protect the integrity of the legal process. 

18 The candidate should have a good judicial temperament. This includes such 

factors as fair-mindedness, humility, impartiality, courtesy, patience, respect, 

fairness, sensitivity to social context, commitment to public service and the equal 

administration of justice.  

19 Consideration will be given to whether the candidate is a person with the 

necessary energy and motivation, diligence, stamina, industry, work ethic and 

productivity, particularly in respect of the delivery of judgments without undue 

delay.  

Reflection of the racial and gender composition of South Africa 

20 It is a constitutional imperative that race and gender must be taken into account 

in the selection of judges to achieve representativity and diversity. 

21 The constitutional instruction must be understood as reflecting that the Courts, to 

do justice, must have the capacity to understand and relate to the experiences of 

all South Africans. The concern is with the effectiveness of the Court as an 

instrument of justice. The constitutional instruction is based on the conviction that 

the Court must be constituted from a broad enough spectrum of South African 
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society to be able to understand the experience of all South Africans and 

empathise with their needs.  The ability to understand the experience of a race 

or a gender and empathise with its needs is generally present to a much greater 

degree in those who have lived that experience than in those who have merely 

studied it.   

22 The “need to constitute a court which is … representative in respect of race and 

gender” cannot be understood to rigidly or mechanically require that each court 

represents the races and genders in direct proportion to their share of the national 

population. It is recognised that a balance must be struck: whilst a particular court 

may not represent the races and genders in direct proportion to their share of the 

national population, the racial and gender composition of the judiciary remains 

an important factor. Diversity is a quality without which the Court is unlikely to be 

able to do justice to all the citizens of this country, but it is not an independent 

requirement, superimposed upon the constitutional requirement of competence. 

Properly understood, diversity is a component of competence – the Court will not 

be competent to do justice unless, as a collegial whole, it can relate fully to the 

experience of all who seek its protection.  It is for this reason that, if the Court 

does not meet the standard set by the constitutional instruction, it will lack the 

confidence of the nation, and consequently lack legitimacy.  

23 The constitutional instruction suggests a general concern that judges should be 

sensitive to the experience and needs of all who supplicate for justice before 

them. A capacity for empathy and an appreciation of the needs of the community 

are therefore relevant considerations in the selection of judges. 
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24 In evaluating a candidate’s professional experience and potential, the JSC may 

take into consideration that opportunities for advancement in the profession for 

black persons and women were limited by institutional, historical, systemic and 

other barriers. The reality of race-based and gender-based bias, which hinder 

worthy candidates from obtaining experience and competency in certain areas of 

practice, should not result in candidates being unfairly disqualified. Where a 

candidate who will not enhance racial or gender representativity is better qualified 

in an important respect, the JSC should give due consideration to that fact in 

weighing all relevant factors. These may include the overall needs of the judiciary 

at the relevant time, the performance and needs of the relevant court, 

discrimination that still pervades legal practice and the extent to which the 

candidate may have been historically prejudiced. 

25 A candidate’s commitment and contribution to transformation will be considered. 

In addition, the candidate’s commitment and participation to community-based 

and professional structures will be considered. 

26 The message that a particular appointment may convey to the community at large 

will also be considered.  

Independence 

27 Judges should make their own decisions independently and be possessed of 

courage, fairness and good judgement. 

28 Judicial independence means that the judge is required to make up his or her 

own mind on an issue, independently of pressure or coercion from some other 
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person or body, and independently of loyalty or affiliation to some other person 

or body.   

29 The judge must have the courage and the integrity to be able to resist pressure, 

which may be external, such as political, commercial or personal, or internal, 

such as a desire for popularity and even the pressure of a direct threat. A judge 

should not be diverted from the judgment which he or she believes is required by 

the evidence and the law.  

30 Since membership of a secret society or a close political affiliation or loyalty may 

have a bearing on a candidate’s capacity to be an independent judge, a 

candidate may be questioned about such a membership, affiliation or loyalty.  

31 This does not mean that the candidate has to be free of personal convictions, 

political or other, that might be relevant to a case. But the candidate must have 

the capacity to put her or his own convictions at a sufficient distance – to view 

those convictions with sufficient detachment – to be able to evaluate the 

arguments and the evidence in the case with an open mind.  Openness to 

persuasion is an indispensable quality in a judge.  

32 It is clear that a judge cannot be relied upon to bring these qualities to bear unless 

she or he is a person of courage and integrity.  A person of integrity is someone 

who is faithful to his or her principles and oath of office.  None of this means that 

the character of a candidate for appointment to the Court has to be free of all 

lapses or blemishes; but a personal history of hypocrisy, dishonesty, opportunism 

or expediency will disqualify a candidate from being appointed to a judicial office.  
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Guidelines regarding the JSC’s approach to the interviews 

33 Questions put by commissioners to a candidate must be relevant to the criteria.  

It is the duty of the chair of the JSC to enforce this guideline. In doing so, the 

chair will enjoy a discretion.  After hearing the commissioners, the chair’s ruling 

on the permissibility of a question will be final.  

34 A candidate may not be asked a question which cannot be answered without 

giving an undertaking or a commitment about how the candidate would answer 

that question if it arose for decision before the Court.  Questioning of this kind is 

not compatible with a judge’s duty to approach issues entrusted to them for 

adjudication independently and with an open mind, as judges should not commit 

themselves to an answer before hearing argument. A candidate must decide 

impartially and so can offer no forecasts, or hints, that may indicate a disregard 

for the specifics of the particular case. 

35 The object of the selection process is to discover the candidates who are best 

qualified for the Court and that judges of the highest calibre possible are 

appointed. The search is therefore primarily for positive qualities, not 

disqualifications.   

36 This does not mean that the JSC can ignore serious disqualifying allegations. In 

regard to such allegations, and because they may affect a candidate’s reputation 

or dignity or otherwise intrude into the candidate’s privacy, and/or the reputation 

or independence of the judiciary, the following guidelines will be applied: 

36.1 the allegation must be of such a nature that, if true, could potentially 

render the candidate not a “fit and proper” person; 
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36.2 unless a sufficient substantiation for the allegation exists, the matter 

should not be raised with the candidate during the interview; 

36.3 prior to any questions being put to the candidate, the candidate must be 

given an adequate opportunity to consider and address the allegation; 

36.4 the JSC will receive input from the Objection Committee. 
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The SPEAKER: Order! Order! No matter how unhappy you are, 

please take your seat. Take your seat, hon member! I think I 

want to make an appeal to all of us that we be patient with 

one another and that we be tolerant. I’m really pleading for 

tolerance.  

 

Now, hon members, a division having been called — of course 

the bells have been rung — I have determined that, in 

accordance with the Rules, a manual voting procedure will be 

used for this division. Firstly, in order to establish a 

quorum, I will request the Table to confirm that we have the 

requisite number of members physically present in the Chamber 

and on the virtual platform to take this decision. Party Whips 

will then be given an opportunity to confirm the number of 

their members present and indicate if they vote for or against 

the question. A member who wishes to abstain or vote against 

the party vote may do so by informing the Speaker.  

 

Order! I am informed that we have the requisite quorum. We 

will now proceed. The question before the House is: 

Consideration of report of Joint Committee on Ethics and 

Members’ Interests on complaint against hon J S Malema. Voting 

will now commence. The doors to the Chamber will be locked and 

members will not be allowed to enter the virtual platform 
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until voting is concluded. Whips, could you confirm the number 

of your members present in the Chamber and on the virtual 

platform, and indicate if they vote for or against the 

question?  

 

VOTING — TAKE IN FROM MINUTES  

 

Motion agreed to. 

 

Report accordingly adopted. 

 

The CHIEF WHIP OF THE OPPOSITION: Madam Speaker, I know that 

you are about to adjourn the House but I wonder if I may be so 

bold as to ask you to please ask the National Assembly Table 

to acquire a legal opinion from Legal Services, as we have 

been told repeatedly during the course of today’s ... the last 

section of hearings ... not hearings but items, that these 

particular issues are going to be taken on legal review by the 

EFF. Now, the EFF has fully taken part in the debates that 

have happened in this House, they have made declarations 

themselves and they have voted. Therefore, because they have 

been full participants in what has happened in the House, it 

is my opinion that they no longer have legal standing on which 

to then question the legality ...  
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17 November 2025 
 

 
 
The Speaker of the National Assembly 
Parliament of South Africa 
 
By email:  speaker@parliament.gov.za / 
info@parliament.gov.za /  
zngoma@parliament.gov.za  
 
and 
 
The Chairperson of the National Council of Provinces 
Parliament of South Africa 
 
By email: ljiyane@parliament.gov.za /  
mphindela@parliament.gov.za  
 

Dear Madam Speaker and Chairperson, 
  
 
Helen Suzman Foundation: concerns over the conduct of JSC designee Mr Julius Sello Malema, MP 
 

Introduction 

1 We act on behalf of the Helen Suzman Foundation (the HSF). 

2 The HSF is an independent and not-for-profit research institute in South Africa, dedicated to promoting 
democratic values, human rights, and the rule of law in South Africa. It advocates for policies that 
translate the aspirations of the South African Constitution into reality for all citizens, emphasizing good 
governance, transparency, and accountability.  

3 The National Assembly of Parliament (the NA) is a key constitutional institution.  

4 The HSF is aware that a number of civil society organisations have recently issued a statement 
contending that one of the current NA designees to the Judicial Service Committee (JSC), Mr Julius 
Sello Malema, is unsuitable for continued membership of the JSC.1 The organisations call on Mr 
Malema to step down as a member of the JSC, or failing which that the NA takes steps to remove him 
as a member of the JSC. 

5 The HSF supports this call.  As we set out below, the HSF demands that the NA take appropriate 
action in this regard. 

6 The HSF submits further that it is incumbent upon the NA to publish rules regulating the suitability of 
its designees to the JSC.  

7 In this correspondence we set out the basis for our client’s demands and contentions. 
 

 
1 The statement has been jointly published by Freedom Under Law, Council for the Advancement of the South African Constitution and 
Defend Our Democracy and may be accessed here: https://freedomunderlaw.org/2025/10/06/statement-on-the-implications-of-julius-
malemas-criminal-conviction-3-october-2025/  
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2 

The importance of the JSC 

8 In Helen Suzman Foundation v Judicial Service Commission2 (HSF v JSC), the Constitutional Court 
emphasised the importance of members of the JSC being suitably qualified for the positions held by 
them. It held: 

“Since courts play a crucial role in our constitutional democracy, without doubt the JSC’s 
function of recommending appointments to the senior judiciary is of singular importance. 
Bearing in mind the importance of this function, I do not think it unreasonable to expect that 
those that bear the responsibility of nominating, designating or electing individuals for 
membership of the JSC will take their responsibility seriously and identify people who are 
suitably qualified for the position.”3 

9 In Democratic Alliance v Hlophe and Others4 (Hlophe II), the Western Cape Division of the High Court 
held that when making designations to the JSC, the persons, bodies or institutions referred to in section 
178(1) of the Constitution are required to ensure that the persons designated are “fit and proper” for 
the position. Thus, 

“Requiring that ‘those that bear the responsibility of nominating, designating or electing 
individuals for membership of the JSC will take their responsibility seriously and identify people 
who are suitably qualified for the position’, must mean more than simply requiring that 
designees for appointment to the JSC meet the basic eligibility criterion of being MPs or 
advocates or attorneys. It means that, to fulfil its constitutional mandate of appointing judges 
who will uphold the legitimacy of the judiciary and the spirit and tenets of the Constitution, the 
designating body (the NA) must ensure that the process for the designation and appointment 
of those responsible for selecting judges is subject to stringent standards. Most importantly, 
the NA, as the designating authority, must, in exercising its discretion, designate from among 
the nominees' individuals who are not only formally eligible but who are also substantively 
suited for appointment to the JSC. The judiciary's legitimacy depends heavily on public trust 
and respect. Once public trust in the judiciary is eroded, democratic foundations are broken 
and chaos is bound to descend.”5 (emphasis added) 

10 Further the Court held that, 

“[d]esignating a person who is not fit and proper to serve on the JSC undermines the 
constitutional imperative set out in section 165(4) of the Constitution. Such a designation not 
only erodes public confidence in the independence, impartiality, and dignity of the judiciary 
but also compromises the integrity and credibility of the JSC itself. Any act that diminishes 
public respect for the judiciary constitutes an affront to the foundational values of our 
constitutional democracy.”6 

11 In Hlophe v Judicial Service Commission and Others7 (Hlophe I) the Gauteng Division of High Court 
held that “[w]hen choosing judges, the JSC acts as the selection panel of the nation.”8 Further that 
section 178 is itself predicated upon the recognition that the JSC must enjoy credibility.9 

12 These holdings are consistent with the principles codified in the Lilongwe Principles.10 

13 What all of this means is that the commissioners of the JSC must be fit and proper persons to sit in 
judgment of candidates for judicial appointment. If the public loses confidence in their ability to act 
ethically, appropriately, impartially and with integrity, then the public loses confidence in the JSC and 
the decisions that it makes. 

 
2 [2018] ZACC 8 
3 Para 37 
4 [2025] ZAWCHC 234 
5 Para 70, quoting the preceding passage from HSF v JSC. Emphasis added. 
6 Para 71. Emphasis added. See also Secretary, Judicial Commission of Inquiry into allegations of State Capture v Zuma and Others 2021 
(5) SA 327 (CC) paras 27 and 103. 
7 [2022] ZAGPJHC 276 
8 Para 48 
9 Para 47 
10 Lilongwe Principles and Guidelines on the Selection and Appointment of Judicial Officers, 2018 
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14 The HSF submits that these principles apply not only to the designations made to the JSC, but inform 
the ongoing obligation on the institution making the designation to monitor and assess the suitability 
of its designees throughout their tenure, and to recall them if – through their subsequent conduct – 
they fail to be fit and proper. 

Mr Malema’s impugned conduct 

15 The HSF expresses no views as to the legitimate political opinions expressed by Mr Malema and his 
party the Economic Freedom Fighters (the EFF). The HSF equally respects the structure of the 
constitutional dispensation which allows for politicians from a wide range of backgrounds to be 
designated to the JSC. This is not however the issue. 

16 Mr Malema has frequently acted in a manner that is inconsistent with his role as commissioner of the 
JSC and has demonstrated that he is not fit and proper to remain as a designee of the JSC. 

17 Parliament Joint Ethics Committee Report 

17.1 On 7 December 2021, the NA adopted a report titled “Report of Joint Committee on Ethics and 
Members Interests on Complaint against Honourable JS Malema, MP” (the Report). The Report found 
that Mr Malema had violated the Code of Ethical Conduct and Disclosure of Members’ Interests for 
Assembly and Permanent Council Members (the Code). The finding concerned a complaint that had 
been made by a civil society organisation (CASAC) that on 15 April 2021, Mr Malema had participated 
in a JSC meeting in which he had questioned Judge Matojane (who was applying for a position in the 
SCA) regarding an order that Justice Matojane had made in which Mr Malema was the defendant. The 
Report specifically found that Mr Malema, while sitting as a commissioner of the JSC, had not placed 
the public interest above his own narrow personal interests, and should not have used the JSC as a 
platform for those interests. 

17.2 On 22 November 2021, the Ethics Committee recommended a sanction, requiring that Mr Malema 
make an apology to Justice Matojane and the JSC in a sitting of the NA. The Ethics Committee report 
and recommendations served before the NA on 7 December 2021 and were adopted. Mr Malema 
applied for the review of the NA’s decision to adopt the report and, on 21 May 2025, this review was 
dismissed by a full bench of the High Court with costs.11  It is now five months later, and the NA has 
not taken steps to ensure that Mr Malema honours the Report’s findings.   

18 The hate speech matter 

18.1 On 27 August 2025, the Equality Court handed down judgment in litigation that the South African 
Human Rights Commission had brought against Mr Malema and the EFF.12 The Court found that Mr 
Malema had engaged in hate speech as contemplated by Promotion of Equality and Prevention of 
Unfair Discrimination Act, 2000. In particular, it was found that Mr Malema had made statements that 
“demonstrated a clear intention to incite harm and to promote or propagate hatred”.  

18.2 Notably, Mr Malema had called on his supporters to ‘kill’ those who they perceived to be racist.13 

19 The firearm matter 

19.1 On 1 October 2025, Mr Malema was found guilty in the East London Magistrates’ Court of five criminal 
charges, namely unlawful possession of a firearm, unlawful possession of ammunition, discharge of a 
firearm in a built-up area, failure to take reasonable precautions to person or property and reckless 
endangerment to person or property. The Court found that Mr Malema, whilst under oath, evaded 
questions which demanded answers. 

19.2 Whilst sentencing remains to take place, Mr Malema stands to face imprisonment of up to 15 years. 
This would disqualify him from membership of the NA in the event that he is sentenced to more than 
12 months imprisonment without the option of a fine. 

 
11 Malema v Speaker of the National Assembly N.O and Others (2724/2022) [2025] ZAWCHC 213 
12 South African Human Rights Commission and Another v Malema and Another (EC16/2022 ; 17/2022) [2025] ZAEQC 6 
13 South African Human Rights Commission and Another v Malema and Another (EC16/2022 ; 17/2022) [2025] ZAEQC 6 at para 18. 
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19.3 In 2023, during the course of the hearing, Mr Malema is on record having made public comments 
against the presiding Magistrate in the matter in which he accused her of corruption and incompetence 
without any substantiation.14  This conduct at the time was framed as an attack on the Judiciary in a 
press release by Judges’ Matter.15  Even if Mr Malema is to succeed ultimately in an appeal process, 
it is this behaviour of attacking a presiding officer that speaks to the unsuitability of his continued 
membership of the JSC given the findings in Hlophe above. 

19.4 In the Legalbrief of 17 October 2025, it is further reported that the Association of Regional Magistrates 
of Southern Africa (ARMSA) raised serious concerns about the public remarks made by Mr Malema 
against the Magistrate that presided over his trial.  It is noted that ARMSA views these remarks as a 
direct attack on the independence and integrity of the judiciary.  ARMSA further found it alarming that 
Mr Malema continues to serve on the JSC.   

The constitutional and statutory framework 

20 The JSC is constituted in terms of section 178 of the Constitution. Of relevance here is section 
178(1)(h) which requires the NA to designate six persons to the JSC, at least three of whom must be 
members of opposition parties. Mr Malema was initially designated to the JSC in June 2014 and has 
served on the JSC since that date. 

21 The National Assembly Rules do not regulate how the designation of the NA members is to be 
regulated. The Joint Rules of Parliament are similarly silent as to the designation of not only NA 
members, but also how National Council of Provinces’ (NCOP) members are to be regulated.16   

22 However, in Hlophe II, the Western Cape High Court confirmed that the NA is required to exercise an 
independent discretion when making designations and may not defer to the ‘nominations’ made by 
opposition parties. Moreover, in exercising this discretion, the NA must have regard to all relevant 
considerations, particularly whether any member of the NA who is proposed as a designee to the JSC 
is fit and proper. 

23 The HSF is of the view that Parliament must adopt rules, which: (1) regulate and monitor the conduct 
of NA and NCOP-designated commissioners of the JSC; and (2) to provide for their recall and 
replacement should their behaviour make them no longer substantively suitable to be regarded as fit 
and proper to serve on the JSC.   

24 Given the High Court’s ruling in Hlophe II, reliance can no longer purely be placed on the Code to deal 
with members’ conduct.  The Code is only invoked if there is a complaint lodged and does not speak 
to the Constitutional role of Parliament under section 165(4) of the Constitution.  Failing that however, 
the Courts may be approached to challenge the failure to remove commissioners who demonstrate 
that they are not fit and proper and who, through their conduct, erode the public’s trust in the JSC. 

Mr Malema is not suitable to act on the JSC 

25 The HSF is of the view that Mr Malema is no longer substantively suited to serve as a member of the 
JSC.  His conduct, as outlined in paragraphs 15 to 19, illustrates that he has acted in a manner that 
diminishes public respect for the judiciary and constitutes an affront to the foundational values of our 
constitutional democracy. 

26 Therefore, the HSF submits that Mr Malema is not suitable to continue serving as a member of the 
JSC and should be removed or recalled at either instance. 

Remedy sought by the HSF 

27 In Hlophe II, the High Court found that the conduct of the NA in designating Dr Hlophe, an impeached 
former judge, to the JSC constituted ‘administrative action’ for the purposes of the Promotion of 
Administrative Justice Act, 2000 (PAJA) and subject to its principles, as well as the principle of legality.   

 
14  https://iol.co.za/news/crime-and-courts/2023-10-26-i-said-what-i-said-malema-stands-behind-his-verbal-bashing-of-magistrate-in-
firearm-discharge-case/ ; https://www.youtube.com/watch?v=rb9CIjg7Pzw  
15 https://www.judgesmatter.co.za/opinions/media-statement-judges-matter-condemns-julius-malemas-comments-against-magistrate-
twanet-olivier/#:~:text=Comments%20calling%20magistrate%20corrup  
16 Section 178(1)(j) of the Constitution makes provision of the appointment to the JSC of four permanent delegates of the National Council 
of Provinces.  
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27.1 Section 6(2)(g) of PAJA provides that a court may review administrative action where the action 
concerns the failure to take a decision.  

27.2 Section 6(2) of PAJA generally requires the NA to make decisions that are lawful, rational and 
reasonable. 

28 The constitutional principle of legality imposes the same substantive requirements on the NA. 

29 The HSF accordingly calls on the NA to decide, in light of the factors enumerated above, whether Mr 
Malema is suitable to remain a commissioner of the JSC and if not, to take steps to ensure his removal 
as a designee of the NA to the JSC. Should the NA fail to take such a decision, the HSF intends to 
launch, without further notice, an application for the judicial review of the NA’s conduct in accordance 
with section 6(g) of PAJA and the principle of legality. Moreover, the HSF reserves its right to contest 
any decision made by the NA regarding Mr Malema’s continued membership of the JSC. 

27 The HSF further calls on the Speaker and Chairperson to amend the Joint Rules of Parliament to make 
provision for the regulation and monitoring of the conduct of NA and NCOP-designated commissioners 
of the JSC and to provide for their recall and replacement should their behaviour make them no longer 
substantively suitable to be regarded as fit and proper to serve on the JSC.   

30 In terms of section 6(3)(iii) of PAJA and the principle of legality, the NA and NCOP are required to take 
a decision on these matters without unreasonable delay. Accordingly, the HSF requests that it receives 
your considered response by no later than 12 December 2025. 

 
 
Yours faithfully 
 
 
 
 
Jason Whyte 
Director 
Norton Rose Fulbright South Africa Inc 
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Dear Madam Speaker  
 
  
Helen Suzman Foundation: concerns over the conduct of JSC designee Mr Julius Sello Malema, MP 
 

Introduction 

1 Our client is the Helen Suzman Foundation (HSF). 

2 We refer to our letter dated 17 November 2025 and your response dated 16 February 2026, for which 
we thank you.   

3 The letters concern Mr Malema’s continued membership of the Judicial Service Commission as a 
member of the National Assembly designated by it, as well as the National Assembly Rules and Joint 
Rules of Parliament 

4 In our letter the HSF called on the National Assembly to consider whether Mr Malema remains suitable 
to be designated to the JSC in light of his conduct that diminishes public respect for the Judiciary. HSF 
also asserted that the National Assembly Rules and Joint Rules of Parliament should be amended to 
provide for the regulation and monitoring of the conduct of National Assembly and NCOP-designated 
members of the JSC and to provide for their recall and replacement. 

5 In your response you express four views on these matters:  

5.1 First, that any proposal to reconsider and remove Mr Malema’s designation to the JSC must be moved 
on motion by the Chief Whip, and cannot be introduced by the Speaker (as a neutral office-bearer). 

5.2 Second, that there is no legislative or constitutional framework for the removal of a designee to the JSC, 
and that the National Assembly is not empowered to ‘read in’ unexpressed provisions into the 
Constitution. 

5.3 Third, that the recall of a member of the National Assembly from the JSC could curtail their rights and 
privileges as afforded by section 47 of the Constitution 

5.4 Fourth, that the National Assembly considering whether to remove Mr Malema would be premature as 
“court processes are underway”. 

6 The purpose this letter is to respond to these views. 

HSF2014/5/2026-2:43:44 PM

Page 1 of 15

http://www.deneys.co.za/
mailto:speaker@parliament.gov.za
mailto:info@parliament.gov.za
mailto:zngoma@parliament.gov.za


Deneys 31 March 2026 
As the world moves 

 

2 

First: The initiation of the reconsideration process 

7 In Democratic Alliance v Hlophe and Others1 (Hlophe II), the Western Cape Division of the High Court 
made it clear that the decision to designate a member of the National Assembly to the JSC in terms of 
section 178(1)(h) of the Constitution is not a decision of a political party, and that the decision to 
designate is to be made by the National Assembly as a single, unified body, recognised as such by 
section 46 of the Constitution. The Court further found that when making designations, the National 
Assembly is obliged to consider whether a candidate is fit and proper to serve on the JSC based on all 
available evidence.  All bodies responsible for nominating or designating members to the JSC bear the 
same obligation.  The Speaker abided the Court’s decision in that matter. 

8 Section 178(3) of the Constitution implicitly empowers the National Assembly to recall and replace its 
designees to the JSC. A person who is designated does not have the right to retain that position for as 
long as they remain a member of the National Assembly.  The power to recall and replace is coupled 
with a duty: where circumstances arise that call into question the ability of a designee to fulfill their duties 
on the JSC through their subsequent conduct, the National Assembly is constitutionally obliged to 
consider exercising the recall power, and in appropriate circumstances to exercise it. This arises from 
the National Assembly’s obligation in section 165(4) of the Constitution, as explained in Hlophe II, to 
“assist and protect the courts to ensure the independence, impartiality, dignity, accessibility and 
effectiveness of the courts.” 

9 On page 3 of your letter, you state that Dr Hlophe indicated an intention to appeal the judgment, and 
suggest that there is accordingly no final “guidance” from the judiciary on these issues.  You also assert 
there is no “judicial certainty as to the test for and scope of the constitutional application of section 178.”  
We respectfully submit that these contentions are incorrect: 

9.1 First, the judgment is of a Full Bench of the High Court, and as a matter of law it is binding on the 
National Assembly.  The judgment reflects the legal position under the Constitution, unless it is 
overturned on appeal, whether or not an appeal is pending.2 

9.2 Second, there is in fact no application for leave to appeal or appeal pending.  The position is as follows: 

(1) Dr Hlophe and the MK Party asked the High Court for leave to appeal against the judgment.  
This was refused by the High Court. 

(2) Dr Hlophe thereafter, in December 2025, purported to file an application for leave to appeal with 
the Supreme Court of Appeal.  He was however late in making application, and the Registrar of 
the Supreme Court of Appeal refused to accept the application without a condonation application 

(3) Dr Hlophe has taken no further steps – he has not sought condonation. 

(4) The MK Party has not sought to file any application to the Supreme Court of Appeal for leave to 
appeal. 

(5) The upshot is that there is no pending application for leave to appeal or appeal.   

10 Your view that only the Chief Whips can introduce a motion to recall and replace Mr Malema in the 
National Assembly is with respect incorrect. 

11 HSF does not request that the issue of Mr Malema’s continued designation on the JSC be decided by 
the National Assembly as a political act; but rather as a matter of legal obligation under the Constitution 
to which the National Assembly is bound. 

12 As the Speaker of the National Assembly you have the authority and mechanisms available to ensure 
that matters which the Constitution requires be considered by the National Assembly are brought before 
it. 

 
1 [2025] ZAWCHC 234 
2 Release Mandela Campaign v State President 1988 (1) SA 201 (N) at 213A-B, Zuma v Downer and Another 2024 (2) SA 356 (SCA) at 
para 15. 
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13 Any refusal by you to take steps to ensure that the issue of Mr Malema’s continued designation to the 
JSC is considered by the National Assembly, would be unlawful and reviewable. 

Second: Legislative and constitutional framework allows for and requires recall of designees 

14 You contend that there is no legislative or rules-based framework within which to recall Mr Malema from 
the JSC. 

15 Above, we have already explained why the National Assembly has a duty to consider Mr Malema’s 
continued designation to the JSC. 

16 The fact that the National Assembly rules do not explicitly address the recall and replacement of its 
designees to the JSC cannot and does not absolve the Assembly from complying with its duties under 
the Constitution to do so if necessary or appropriate.  For instance, the National Assembly Rules do not 
expressly address the designation of its members to the JSC. It would be absurd to contend that the 
National Assembly therefore need not do so.  This is because it is dealt with in terms of the Rules 
governing motions as the Speaker said in her affidavit in the Hlophe litigation (see paragraph 35). 

Third: Section 47 rights and privileges 

17 Section 47 of the Constitution prescribes nothing more than the conditions under which a person can 
become a member of the NA as well as the circumstances under which such membership of the National 
Assembly can be lost.  

18 Section 47 does not confer a right on a member to participate on the JSC.  

19 At best, it confers the possibility of designation to the JSC by way of section 178(1)(h), this in turn being 
contingent on, as found in Hlophe II, the fit and proper requirement.  The import of the judgment in 
Hlophe II is that a person who is otherwise eligible to be a member of the National Assembly may be 
disqualified from being designated to the JSC.  

20 Accordingly, there can be no talk of the infringement of section 47 of the Constitution simply because 
the privilege of participating on the JSC is contingent upon at all times being fit and proper to serve on 
the JSC.   

21 This same argument was unsuccessfully advanced by Dr Hlophe and the MK Party in Hlophe II. 
 
Fourth: The National Assembly has a duty to act 

22 You also contend that it might be premature for the National Assembly to recall Mr Malema as he intends 
appealing certain judgments against him. 

23 This contention is with respect wrong.  Mr Malema’s conduct set out in our 17 November 2025 letter, 
and his further conduct set out herein, is inconsistent with his role as a Commissioner of the JSC.  For 
example:   

23.1 On 21 March 2022 at an EFF Human Rights Day rally, Mr Malema stated that the judiciary was captured 
in favour of President Ramaphosa, and that judges of the Gauteng High Court rules in a factional 
manner. We attach, marked “A”, a News 24 article dated 21 March 2022 recording these comments. 

23.2 On 16 May 2022, Mr Malema supported a complaint lodged against Justice Zondo and demanded 
disciplinary action, accusing the then Chief Justice of believing that he was “untouchable”, a “factional 
judge” and becoming involved in “political matters”. We attach, marked “B”, a Daily Maverick article 
dated 16 May 2022 recording these comments. 

23.3 In February 2024, Mr Malema accused the judiciary of being “captured”, “undemocratic” and of being 
politically driven. This followed the Western Cape High Court dismissing the EFF’s application to have 
Mr Malema’s suspension from Parliament lifted. We attach, marked “C”, a Times Live article dated 9 
February 2024 recording these comments. 
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23.4 In January 2026, Mr Malema implied that so-called “corrupt judges” would receive protection from the 
State when the MK Party MP Skosana proposed summoning such judges to the ad hoc Committee 
investigating allegations made by Lieutenant general Mkhwanazi. Mr Malema’s response confirms the 
inappropriateness of his other remarks, which as far as we are aware he has never retracted.  We attach, 
marked D, a Times Live article dated 8 January 2026 recording these comments. 

24 The aforesaid comments are made against the judiciary with a worrying inconsistency and underpin the 
HSF’s view that Mr Malema’s conduct is inconsistent with his role as a Commissioner of the JSC. 

25 As for his recent criminal trial: he publicly accused the Magistrate of corruption and incompetence 
without any substantiation.  Whether he is successful or not in an appeal against his conviction, that will 
not and cannot undo such conduct, and neither can it affect the consequences of that conduct.   

26 The National Assembly has a duty to act on the information as it stands, or at the very least consider 
doing so. 

Conclusion 

27 The HSF accordingly requests you place the matter of Mr Malema’s continued designation to the JSC 
before the National Assembly in an appropriate fashion. 

28 Should you refuse to do so, the HSF will bring review proceedings in respect of such refusal and the 
failure of the National Assembly to consider Mr Malema’s continued designation to the JSC. 

29 Should we not receive confirmation by 30 April 2026 that the matter will be addressed appropriately by 
the National Assembly, we shall understand this as a refusal and institute an application to the High 
Court.  

30 Our client notes the undertaking by the National Assembly to implement the recommendations of the 
Joint Committee on Ethics and members’ Interests in the first term of 2026, and looks forward to the 
finalisation of this process. 

31 Our client’s rights otherwise remain fully reserved. 

 

 
 
 
 
Yours faithfully 
 
 
 
Chuma Bubu, Associate 
Jason Whyte, Director 
Deneys 
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Dear Honourable Chief Justice Maya, 

Helen Suzman Foundation: Code of ethics and conduct for the Judicial Service Commission  
  

1 Introduction 

1.1 We act on behalf of the Helen Suzman Foundation (the HSF) and write to you in your capacity as the 
Chairperson of the Judicial Service Commission (the JSC). 

1.2 The HSF is an independent and not-for-profit research institute in South Africa, dedicated to promoting 
democratic values, human rights, and the rule of law in South Africa. It advocates for policies that 
translate the aspirations of the South African Constitution into reality for all citizens, emphasizing good 
governance, transparency, and accountability.  

1.3 The HSF considers the JSC to be a key constitutional institution. The JSC has undertaken significant 
reforms in recent years. 

1.4 In 2023, the JSC adopted new criteria and guidelines for interviews. These focus on the legal ability of 
aspirant judges. The new criteria also give the Chief Justice powers to intervene and stop irrelevant or 
disparaging questions. Significantly, the guidelines oblige commissioners to respect the dignity of 
candidates during interviews. 

1.5 The HSF lauds this and other developments which had a noticeably positive impact on the recent JSC 
sittings.   

1.6 The HSF believes that further reforms should be considered – specifically that a Code of Ethics and 
Conduct be adopted by the JSC for its members. 

1.7 For example, the JSC is aware that a number of civil society organisations have issued a statement 
contending that a current NA designee to the JSC, Mr Julius Sello Malema, is unsuitable for continued 
membership of the JSC.1 The organisations call on Mr Malema to step down as a member of the JSC, 
failing which that the NA takes steps to remove him as a member of the JSC. 

 
1 The statement has been jointly published by Freedom Under Law, Council for the Advancement of the South African Constitution and 
Defend Our Democracy and may be accessed here: https://freedomunderlaw.org/2025/10/06/statement-on-the-implications-of-julius-
malemas-criminal-conviction-3-october-2025/  
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1.8 The HSF supports this call but further submits that it is incumbent upon the JSC to adopt a Code of 
Ethics and Conduct for its members regulating the suitability of designees to the JSC and incorporating 
a mechanism for the removal of members who are no longer fit and proper to serve.  It believes that 
having such a mechanism in place will enhance the standing of the JSC and its essential role in 
appointing the judiciary. 

1.9 In this correspondence we set out the basis for our client’s contention. 

2 The importance of the JSC 

2.1 In Helen Suzman Foundation v Judicial Service Commission [2018] ZACC 8 (HSF v JSC), the 
Constitutional Court emphasised the importance of JSC commissioners being suitably qualified for the 
positions held by them. It said, 

“Since courts play a crucial role in our constitutional democracy, without doubt the JSC’s 

function of recommending appointments to the senior judiciary is of singular importance. 

Bearing in mind the importance of this function, I do not think it unreasonable to expect that 

those that bear the responsibility of nominating, designating or electing individuals for 

membership of the JSC will take their responsibility seriously and identify people who are 

suitably qualified for the position.”  

2.2 In Democratic Alliance v Hlophe and Others [2025] ZAWCHC 234 (Hlophe II), the High Court found 
that when making designations to the JSC, the persons, bodies or institutions referred to in section 
178(1) of the Constitution are required to ensure that the persons designated are ‘fit and proper’ for 
the position. Thus, 

“Requiring that "those that bear the responsibility of nominating, designating or electing 

individuals for membership of the JSC will take their responsibility seriously and identify people 

who are suitably qualified for the position", must mean more than simply requiring that 

designees for appointment to the JSC meet the basic eligibility criterion of being MPs or 

advocates or attorneys. It means that, to fulfil its constitutional mandate of appointing judges 

who will uphold the legitimacy of the judiciary and the spirit and tenets of the Constitution, the 

designating body (the NA) must ensure that the process for the designation and appointment 

of those responsible for selecting judges is subject to stringent standards. Most importantly, 

the NA, as the designating authority, must, in exercising its discretion, designate from among 

the nominees' individuals who are not only formally eligible but who are also substantively 

suited for appointment to the JSC. The judiciary's legitimacy depends heavily on public trust 

and respect. Once public trust in the judiciary is eroded, democratic foundations are broken 

and chaos is bound to descend.”2 

2.3 Further that, 

“[d]esignating a person who is not fit and proper to serve on the JSC undermines the 

constitutional imperative set out in section 165(4) of the Constitution. Such a designation not 

only erodes public confidence in the independence, impartiality, and dignity of the judiciary 

but also compromises the integrity and credibility of the JSC itself. Any act that diminishes 

public respect for the judiciary constitutes an affront to the foundational values of our 

constitutional democracy.”3 

2.4 In Hlophe v Judicial Service Commission and Others [2022] ZAGPJHC 276 (Hlophe I) the High Court 
explained that “[w]hen choosing judges, the JSC acts as the selection panel of the nation.”4 Further 
that section 178 is itself predicated upon the recognition that the JSC must enjoy credibility.5 

 
2 Para 70, quoting the preceding passage from HSF v JSC. Emphasis added. 
3 Para 71. Emphasis added. See also Secretary, Judicial Commission of Inquiry into allegations of State Capture v Zuma and Others 2021 
(5) SA 327 (CC) paras 27 and 103. 
4 Para 48 
5 Para 47 
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2.5 These views have been codified in the Lilongwe Principles.6 

3 Need for a Code of Ethics and Conduct for members of the JSC 

3.1 The HSF respectfully submits that this means that the commissioners of the JSC must be fit and proper 
persons to sit in judgment of candidates for judicial appointment. If the public loses confidence in their 
ability to act ethically, appropriately, impartially and with integrity, then the public loses confidence in 
the JSC and the decisions that it makes. 

3.2 The JSC has the powers and functions assigned to it in the Constitution and national legislation7 and 
may determine its own procedure, but decisions of the Commission must be supported by a majority 
of its members.8  

3.3 The JSC is regulated by the Judicial Services Commission Act, 1994 (the JSC Act) as well as the 
Regulations thereto and the Procedure of the Commission.  Neither the JSC Act, nor the Regulations 
nor the Procedure explicitly provide for the JSC to censure commissioners where they have acted in 
a manner to render them unsuitable for membership to the Commission.  Given the Court’s ruling in 
Hlophe II, HSF contends that it can no longer be left solely to the institutions that nominated members 
to serve on the JSC to invoke Codes of Conduct applicable to their nominees to address behaviour 
unbecoming of a member of the JSC.   

3.4 Rather, the JSC, in determining its own procedure, must act in a manner that protects its statute.  The 
HSF submits that it must adopt a Code of Ethics and Conduct to guide Commissioners on the limits of 
acceptable conduct and the consequences (sanctions) for acting in a manner that violates the Code.  
As we have said, this will further enhance the standing of the JSC and support reforms it has already 
undertaken.   

3.5 HSF therefore calls on the JSC to adopt a Code of Ethics and Conduct as outlined above. 

3.6 The HSF requests that it receives your response to its call by no later than 12 December 2025. 
 
 
Yours faithfully 
 
 
 
 
Jason Whyte, Director 
Norton Rose Fulbright South Africa Inc 
 
 

 

 
6 Lilongwe Principles and Guidelines on the Selection and Appointment of Judicial Officers, 2018 
7 Section 178(4) of the Constitution 
8 Section 178(6) of the Constitution 
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Dear Commissioners, 

 

You will know that the recent Judicial Service Commission (JSC) interviews of candidates for the 

position of Chief Justice left the public at large and especially those of us concerned for the admin-

istration of justice disturbed. Those proceedings departed in the most fundamental of ways from 

generally accepted notions of fairness and justice. 

 

Far from assisting and protecting the courts to ensure their independence, impartiality, dignity, ac-

cessibility and effectiveness, as the JSC is constitutionally enjoined to do, these most recent inter-

views can only have diminished public confidence in the administration of justice. 

 

Compounding this state of affairs is that the February 2022 interviews represent only the most re-

cent instance of the JSC interview process that, far from safeguarding the integrity of judicial ap-

pointment, allows such process to be impugned. The April 2021 interviews for judicial appointment 

to the Constitutional Court were the most recent subject of legal challenge. 

 

It is against this backdrop and in view of the urgent need to restore public confidence in the pro-

cesses by which judicial appointments are made, that we take this unprecedented step of approach-

ing the JSC and asking that no further interviews for judicial appointment to any court be consid-

ered until the following are published: 

 

a) a code of conduct for commissioners and the chair of JSC interview processes; and  

b) explicit criteria as to what constitutes “appropriately qualified” and “fit and proper” so as to     

guide assessment of the eligibility and suitability of candidates for judicial appointment. 

 

These criteria need to reflect engagement with the constitutional imperative that the judiciary reflect 

broadly the racial and gender composition of South Africa within the wider context of securing a 

transformed, diverse and representative judiciary. 

 

While ours is an extraordinary approach, the request we put to the JSC is not. For years now, lead-

ers of the judiciary, the organised legal profession, academics, civil society, even the JSC itself, 

have identified the urgent need for such specified criteria for judicial appointment and stipulated 

conduct obligations on the part of the members of the JSC.  

 

We note also that several of the candidates being considered for Chief Justice have indicated their 

support for the development of criteria ahead of the scheduled April round of interviews and that 

the JSC spokesperson has publicly confirmed that there will be a workshop intended to develop cri-

teria before the next interviews.  
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For these reasons we imagine that there will be no difficulty in the JSC giving us the undertaking 

for which we ask: that no further interviews for judicial appointment will proceed without such cri-

teria and without a code of conduct for the JSC being finalised. We ask that this undertaking be pro-

vided to us by no later than 8 March. In so doing the JSC will provide critical reassurance to the 

public that they will no longer be required to bear witness to compromised interview processes and 

will allow for confidence in the appointment process to be restored. 

 

Yours sincerely, 

 

The Ahmed Kathrada Foundation 

 

Corruption Watch 

 

Council for the Advancement of the South African Constitution (CASAC) 

 

Defend Our Democracy Campaign 

 

Freedom Under Law 

 

The Helen Suzman Foundation 

 

Lawyers for Human Rights 

 

The Legal Resources Centre 

 

The Nelson Mandela Foundation 
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DGRU SUBMISSION FOR THE JSC APRIL 2025 INTERVIEWS 
 

 
A. Introduction 

 
1. The Democratic Governance and Rights Unit (“DGRU”) is an applied research unit based 

in the Department of Public Law, at the University of Cape Town. DGRU’s vision is of a 

socially just Africa, where equality and constitutional democracy are upheld by 

progressive and accountable legal systems, enforced by independent and transformative 

judiciaries, anchored by a strong rule of law. 

 
2. The DGRU has established itself as one of Africa’s leading research centres in the area 

of judicial governance. The mission of the DGRU is to advance social justice, 

constitutional democracy, and the rule of law across Africa by: 

 
a. conducting applied and comparative research; 

b. supporting the development of an independent, accountable and progressive 

judiciary; 

c. promoting gender equality and diversity in the judiciary and in the legal 

profession; providing free access to law; and 

d. enabling scholarship, advocacy and online access to legal information. 
 
 

3. Judges Matter is a project of the DGRU with a dedicated focus on monitoring judiciary 

in South Africa. Through applied research and advocacy, Judges Matter monitors the 

appointment of judges, their discipline for misconduct, and how the judiciary is 

governed and administered. More information is available on www.judgesmatter.co.za 

 
4. The DGRU has regularly made submissions to the Judicial Service Commission since 

we first began monitoring the judicial appointments process in 2009 (see here). Most of 

these submissions have also included our analysis of the key issues affecting the 

judiciary. They also include research reports analysing candidates’ judicial track 

records. However, in order to reduce the size and improve accessibility, this submission 

does not include the profiles of the candidates as was done previously. However, 

profiles of the candidates will be uploaded onto our Judges Matter website: 

https://www.judgesmatter.co.za/jsc-interviews/jsc-candidates-april-2025/ 
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5. All our submissions since 2015 have focused on the importance of the JSC 

developing more detailed criteria for the selection of judges, plus a questioning 

guideline to assist commissioners in the interview process. We commend the JSC’s 

April 2023 decision to adopt revised criteria and question guidelines for judicial 

appointments, which we believe improve the process of appointing judges in 

South Africa. It will strengthen judicial independence in the process. 

 
6. In this submission will comment on the improvements observed since the JSC 

adopted revised criteria in April 2023, its implementation in the interviews since 

then, including the areas that still need to be strengthened in these new criteria.  

 
The submission will also address the following issues: 

 
a. The need to develop a code of conduct for commissioners 

b. the failure to advertise vacancies on several courts 

c. the need for the JSC to recognise its strategic ‘HR function’ 

d. problems with the JSC dealing with judicial misconduct. 
 

 
B. The positive impact of new criteria and recommendations for improvement 

 
7. Following a year-long revision led by the JSC’s Rules Committee, the JSC’s adopted new 

criteria for judicial appointment1 in April 2023. In the  five JSC sessions since then,  we 

have seen an overall improvement in how the JSC conducts interviews, largely as a 

result of these new criteria. Despite this, we urge the JSC to revise and improve the 

criteria and adhere to them more consistently. 

 

8. 2023 criteria clarified the requirements that the JSC considers when recommending 

candidates for judicial appointment. The criteria provide what can easily be described 

as a ‘mission statement ‘for the JSC when undertaking its judicial appointment function 

in terms of section 174 of the Constitution. Furthermore, the criteria provide important 

guidelines for what issues commissioners may legitimately take up with candidates 

during the interview and, significantly, those issues they may not venture into. The 

criteria also provide significant powers to the Chairperson to overrule questions that 

 
1 Criteria and Guidelines used by the JSC for Judicial Appointment https://www.judiciary.org.za/index.php/judicial-service-
commission/criteria-for-judicial-appointment 
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are inappropriate or irrelevant  

 
9.  We welcome and support these criteria and are pleased to see their implementation 

during interviews in April and October of 2023 and 2024. We look forward to seeing 

their implementation for the April 2025 and future sessions.  We encourage their regular 

revision to improve their effectiveness in ensuring quality judicial appointments.  

 
10. We were pleased to observe the criteria being actively applied by commissioners at all 

the interview sessions in April and October 2023, and three interview sessions in April, 

May and October 2024. At most interviews during that period, each interview started 

with the chairperson reiterating the JSC’s intention to be rigourous yet respectful of the 

candidate’s dignity. This was important. The line of questioning also followed closely 

on the issues identified in the criteria, including a candidates’ professional track record, 

their expertise in particular fields of the law, and their readiness for appointment in 

reference to their experience as acting judges. We were also pleased to see  the JSC 

generally follow a standard interview duration for most candidates, as this improves the 

general fairness of the interview. Again, we commend the JSC for how it is implementing 

the criteria during the interviews and wish that this standard of rigour be maintained 

going forward.  

 

11. We were however concerned by the glaring inconsistently that prevailed during the 

interviews for the SCA. While it is to be expected that candidates will be assessed at 

different levels to test their strength for elevation to one of our apex appellate courts, we 

were alarmed by the aggressive and hostile tone taken against some candidates by the 

Deputy President of the SCA, which jarringly contrasted with the more polite tone he 

took with other candidates. This tone was not restrained by the chairperson, and created 

the unfortunate impression that there were some favoured candidates and others who 

were not favoured. We would recommend that the chairperson pay closer attention to 

the line of questioning and intervene where unfairness is likely to result.  

 

12. In our November 2022 submission2 to the draft criteria, we emphasised that criteria need 

to be applied – in varying degrees – through all the stages of the judicial appointment 

process. This must start from shortlisting, through to the interviews and continue even 

 
2 DGRU and  Judges Matter, ‘Submission on Criteria for Judicial Appointments in South Africa’ (28 November 2022) para 14 
– 18 https://www.judgesmatter.co.za/opinions/judges-matter-dgru-submission-on-criteria-and- guidelines-for-judicial-
appointment-in-south-africa/ 
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during deliberations. This is in order to maintain consistently high standards 

throughout. We repeated this point ahead of the JSC’s subsequent interview sessions. 

 
13. However, events subsequent to the October 2023 interviews suggest that the 

deliberations become a free-for-all that is not constrained by any reference to the 

criteria or issues canvassed in the interview. A reading of the transcript supplied by 

the JSC in its litigation3 with Freedom Under Law suggests that commissioners feel at 

latitude to raise whatever issue as disqualifying to any candidate, even when the issue 

is not related to criteria nor was it ever raised during the interview. This defeats the 

very purpose of having written crtieria, and undermines the fairness and integrity of 

the appointment process. We therefore strongly urge the JSC to apply the criteria 

throughout the appointment process, including at the stage of deliberations and final 

recommendation. 

 

Supplements to existing criteria 
 
 
14. In our November 2022 submission on the draft criteria, and again in the April4 and 

October5 2023 submissions, we urged the JSC to include additional questions on 

ethics and integrity of candidates. These questions test whether the candidate is fit and 

proper for judicial office. Similar questions are already asked in the questionnaire 

and interviews for magistrates.6  

 

15. We were pleased to see, ahead of the October 2024 interviews, the JSC revise its 

judicial questionnaire for new judges and specifically include questions about a 

candidates’ previous disciplinary proceedings, and/or other court proceedings. We 

have no doubt that this small amendment greatly improved the rigour of the judicial 

application process and ensured that only the best candidates applied. Indeed, it 

was unfortunate to see that a candidate who had previously successfully 

interviewed by the JSC in October 2022, fell short of appointment in October 2024 

 
3 Freedom Under Law v Judicial Service Commission and Others (ZAGPPJHC Case No. 129593/2023), 
https://www.freedomunderlaw.org/2023/12/07/freedom-under-law-v-jsc-and-others/  
4 DGRU and Judges Matter, ‘Submission for JSC Interviews April 2023’ (3 March 2023) 
https://www.judgesmatter.co.za/wp-content/uploads/2023/04/DGRU_submission_JSC_Apr-2023.pdf  
5 DGRU and Judges Matter, ‘Submission for JSC Interviews October  2023’ (1 September  2023) 
https://www.judgesmatter.co.za/wp-content/uploads/2023/09/Final_DGRU_submission_JSC_Oct-2023.pdf  
6 Magistrates Commission of SA, Questionnaire for Judicial Appointment  https://www.lssa.org.za/wp- 
content/uploads/2023/03/Form-1-Advert-1-of-2023.pdf  
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due to the disclosure of a court order against him.  

 
16. Nevertheless, we still urge the JSC to make further amendments to the JSC questionnaire 

to also include questions that relate to disciplinary, criminal or civil proceedings against 

candidates, even when those proceedings had never been completed or the outcome 

was favourable to the candidate. In our view, it still poses an integrity risk to have 

candidates who have been credibly accused of unethical conduct but who had those 

proceedings not reach finality or been concluded favourably on sometimes technical 

grounds. At the very least, candidates should be required to disclose and explain the 

circumstances of those proceedings, as they may have some bearing on the assessment 

of their propriety for judicial office.  

 
17. In that regard, we strongly urge the JSC to include a question asking: 

 
 “have you ever had disciplinary, criminal or civil proceedings proceedings 

against you? If so, please explain the circumstances and the outcome”.  

 
18. We do not propose these additional questions to embarrass the candidates. We simply 

recognise the limitations of the current questionnaire. These questions could be included 

in the questionnaire that candidates submit as part of their application for appointment 

as judges. The candidate should be given an opportunity to elaborate on each question 

by explaining the circumstances of each entry, well ahead of the interview.  

 
19. To protect the candidate’s reputation, the JSC’s Shortlisting Committee should collate a 

list of the candidates’ responses on the integrity questions. In anticipation of the 

interview, the Shortlisting Committee must circulate the list to commissioners for them 

to indicate if they would raise any questions about the candidates’ responses during the 

interview. The Chief Justice as chairperson should give commissioners clear guidance 

on the limitations of the questioning, and that it should not cause embarrassment or 

undermine the candidate’s reputation during the interview, which is broadcast on 

television and online.  

 
C. Code of Conduct for commissioners 

 
20. While the adoption of a clear criteria document is an important step to inspire public 

confidence in the judicial appointment process, this step is unlikely to achieve its aims 
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without an enforcement mechanism. We therefore propose that, in addition to criteria 

and the questioning guidelines, the JSC adopt a code of conduct for commissioners. 

 
21. Such a Code would list all the qualities expected from commissioners. It would generally 

include the kind of behaviour expected from commissioners during the public interview. 

It would remind commissioners of their solemn duty to uphold the Constitution and carry 

the important functions of the JSC with dignity. It would also be a public declaration of 

each commissioner’s commitment to their duty. 

 
22. The Code would also provide an enforcement mechanism for the criteria and question 

guidelines. It would allow the JSC chairperson to report an errant commissioner to their 

relevant nominating body for further action. Such a Code would also give additional 

assurance to the public that the JSC takes its work seriously, and sanctions those who 

do not. 

 
23. Accompanying this submission, is a comprehensive submission based on comparative 

research on ethical codes of judicial appointment commissions in different countries 

around the world. We hope that the JSC will seriously consider this submission in order 

to draw its own Code of Conduct for Commissioners.  

 

D. Failure to advertise vacancies  

 
24. In the past, we  have raised a concern about the non-advertisement of some vacancies 

and withdrawal of others, particularly on the Constitutional Court and Supreme Court 

of Appeal. In each case, no explanation was given for this decision, which is worrying. 

 

25. We understand that sometimes Heads of Court do not declare vacancies to the JSC in 

order to allow a ‘window period’ where a pool of candidates with acting experience 

can be drawn. While this reason may seem plausible, we do not believe that it is entirely 

borne out by the evidence, as some courts have attracted exceptional candidates 

without allowing any window period. The Labour Court is a case in point. At the same 

time, for several successive years the Constitutional Court has allowed this window 

period but to no success, as not enough candidates applied at the end of it.   

 

26. For the April 2025 session, the JSC advertised only vacancies at three superior courts: 
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the Competition Appeal Court, the Electoral Court, and the Labour Court. While we 

understand that this session was mainly to deal with specialist courts, we are concerned 

that the JSC did not also advertise vacancies that were left unfilled after the October 

2024 session, including at the Eastern Cape, KZN and Western Cape divisions.  Leaving 

these vacancies unfilled until October 2024 means that courts operate below capacity 

and rely on acting judges. This is unfair to the litigating public.   

 
27. We are also concerned that the JSC will convene commissioners from all over the 

country for only one days’ worth of interviews. We do not believe that this is the most 

prudent use of scarce resources in the current economic climate.   

 
28. We find it hard to imagine a reasonable reading of the Constitution that permits a head 

of court to unilaterally and artificially maintain a vacancy at a superior court for any 

reason, let alone a reason of convenience. Section 237 of the Constitution requires that 

all constitutional obligations to be performed without delay. The Judicial Service 

Commission has a constitutional obligation to advise the President on the appointment 

of judges to existing vacancies in the superior courts. It troubles us that vacancies are 

left open for extended periods of time without their prompt advertising and filling. As 

we have stated in previous submissions, we urge the JSC to seriously consider developing 

guidelines for heads of courts on when and how vacancies must be declared by and 

advertised. 

 
 

E. The JSC’s strategic ‘Human Resources’ function 

 
 

29. As the body responsible for the appointment function, the JSC plays a crucial role in 

determining the shape, size and competence of South Africa’s judiciary. In this regard, 

the JSC needs to be strategic in the judicial appointments it recommends at each round 

of interviews. Put simply, the JSC needs to take seriously its ‘human resources’ function. 

We made a similar argument in our October 2023 submission and reiterate now. 

 

30. We understand the JSC’s practice to be that, at the start of the deliberations stage at each 

interview session, the head of that specific court provides commissioners with their view 

of how the candidates fared. They then comment on which candidates are suitable for 

appointment based on the needs of that specific court.18 However, we believe that this 

is far too little and far too late.  
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31. In our view, commissioners must be armed with information much earlier – at the Sifting 

Stage of the judicial appointments. That means the Sifting Committee must approach 

the shortlisting with the needs of the court firmly at the front of mind. The Committee 

must firstly review the candidates technical skills and experiences, then assess the 

individual candidate’s suitability based on the needs of the court at that particular time. 

They should then assess this against the other candidates in that pool. 

 

32. The Committee must try its utmost to match the needs of the court with the skills of the 

candidates. Other considerations may include demographics, age and expected tenure 

on the bench. Later, when the process moves to the interview stage, the Commission 

must also question the candidates’ qualities, and test them against the needs of the court, 

the broader judiciary and South African society in general, in line with section 174(2) of 

the Constitution. 

 

33. In fulfilling this strategic HR role, both the Sifting Committee and the full Commission 

must receive comprehensive reports on the needs of specific courts and the judiciary in 

general. These reports must detail the caseloads and nature of cases the specific courts 

deal with, the skills needed to handle these cases, and the skills currently available at the 

specific court. For example, while virtually all high court divisions deal with RAF and 

rape matters, the Mpumalanga High Court deals with wildlife crimes while the Pretoria 

High Court deals with complex commercial and administrative law cases due to it being 

the seat of government. The JSC must also receive reserved judgments and case backlog 

reports.  

 
34. The ages of all the judges stationed at a specific court at a particular time is also a metric 

that the JSC must monitor closely. Older, more senior judges are generally more 

productive and can boost a court’s productivity. However, older judges are also 

vulnerable to illness and too many of them retiring at once may completely wipe out a 

court’s productivity and institutional memory, leaving junior judges without the guidance 

and mentorship necessary for optimal function. For example, in the 5 years between 

2018 and 2023 the SCA has ‘lost’, through retirement and promotions, over 200 

collective years of appellate judicial experience. While this might not always be bad, the 

risks associated must be mitigated through well-considered appointments.  

 
35. The JSC must constantly keep in mind considerations like the pipeline of skilled judges 
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to appoint to leadership positions; to specialist courts; and to appellate courts like the 

CAC, SCA and the Constitutional Court. The Commission must also consider the 

pipeline of women judges available, in order to maintain the levels of representivity 

required by section 174(2) of the Constitution. Even at the sifting stage the JSC must be 

acutely aware of these tensions and try to balance them in each successive round of 

interviews. 

 
36. Where will the JSC source this information? This information must primarily come from 

the heads of courts. However, they may also retrieve it from the OCJ’s Statistics Unit and 

Judicial Support Unit. Even external bodies like the Department of Justice (which 

monitors rationalisation of the courts’ jurisdiction, as well as the SA Police Service (for 

crime trends) and StatsSA (for demographic and economic trends). 

 

37. Ultimately, the JSC must have at its disposal a full grasp of all the information before it 

arrives at a decision to select one candidate over another. It must also be able to 

competently predict the pool(s) from where it would appoint all of these judges in future. 

The JSC must seriously grapple with its ‘HR’ function. 

 

 
F.  How the JSC deals with judicial misconduct complaints 

 
38. While issues of judicial misconduct do not strictly relate to the JSC’s judicial appointment 

function, we raise them in this submission because these issues are often dealt with a JSC 

sittings in April and October each year.  

 
39. We remain concerned at the slow pace at which the JSC deals with judicial misconduct 

complaints. The current process is too complex and too slow for it to properly discharge 

the JSC’s constitutional function in terms of section 165(4) and section 178(4)-(5) of the 

Constitution.  

 
40. While we understand that the structural causes of the delays, including a complex, 

multi-stage disciplinary process, coupled with the Judicial Conduct Committee being 

largely comprised of sitting judges, we believe that the JSC should not be a contributor 

to those delays. There have been several instances where the small JSC has take an 

inordinate delay in making crucial decisions at key points in the process, such as at the 

point of appointing (or not) of a Judicial Conduct Tribunal. In two cases in recent years 
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(i.e. the Hlophe/Goliath complaint and the Maumela/Mnqibisa-Thusi complaints), the 

JSC delayed in taking decisions due to simple issues of quorum. These kinds of delays 

for these sorts of reasons causes a loss of confidence in the JSC’s ability to uphold the 

judiciary’s integrity.  

 
41. We reiterate our call for the JSC to act swiftly on these matters. We also call on the JSC 

to invest more human and other resources in ensuring the Judicial Conduct Committee 

and the Judicial Conduct Appeal Committee are properly capacitated to avoid the 

extremely long delays in how complaints and appeals are adjudicated.  

 
42. We raise these concerns in the hope that the JSC will self-correct and invest the necessary 

resources and attention to fulfil its disciplinary mandate. This will also be fulfilling the 

JSC’s mandate to assist and protect the courts and ensure their independence, 

impartiality, dignity, accessibility, and effectiveness in terms of the Constitution.  

 
G. Conclusion 

 
43. Once again, we commend the JSC for the important progress in relation to 

implementation of criteria. We also applaud the JSC’s general improvement in the 

quality of its appointment processes. We nevertheless urge the JSC to proceed with 

adopting a code of conduct for commissioners; to supplement the questions in the 

questionnaire; to provide transparency in relation to the non-advertisement of superior 

court vacancies; and to seriously consider the JSC’s strategic ‘HR function’ in relation to 

judicial appointments. We also urge the JSC to capacitate the Judicial Conduct and 

Judicial Conduct Appeal committees. All of this will sustain and entrench the important 

successes that have been gained so far. 
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DGRU SUBMISSION FOR THE JSC APRIL 2026 INTERVIEWS 
 

 
A. Introduction 

 
1. The Democratic Governance and Rights Unit (“DGRU”) is an applied research unit based 

in the Department of Public Law, at the University of Cape Town. DGRU’s vision is of a 

socially just Africa, where equality and constitutional democracy are upheld by 

progressive and accountable legal systems, enforced by independent and transformative 

judiciaries, anchored by a strong rule of law. 

 
2. The DGRU has established itself as one of Africa’s leading research centres in the area 

of judicial governance. The mission of the DGRU is to advance social justice, 

constitutional democracy, and the rule of law across Africa by: 

 
a. conducting applied and comparative research. 

b. supporting the development of an independent, accountable and progressive 

judiciary. 

c. promoting gender equality and diversity in the judiciary and in the legal 

profession; providing free access to law; and 

d. enabling scholarship, advocacy and online access to legal information. 
 
 

3. Judges Matter is a project of the DGRU with a dedicated focus on monitoring judiciary 

in South Africa. Through applied research and advocacy, Judges Matter monitors the 

appointment of judges, their discipline for misconduct, and how the judiciary is 

governed and administered. More information is available on www.judgesmatter.co.za 

 
4. The DGRU has regularly made submissions to the Judicial Service Commission since 

we first began monitoring the judicial appointments process in 2009 (see here). Most of 

these submissions have also included our analysis of the key issues affecting the 

judiciary. They also include research reports analysing candidates’ judicial track 

records. However, in order to reduce the size and improve accessibility, this submission 

does not include the profiles of the candidates as was done previously. However, 

profiles of the candidates will be uploaded onto our Judges Matter website: 

https://www.judgesmatter.co.za/jsc-interviews/jsc-candidates-april-2026/ 
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5. All our submissions since 2015 have focused on the importance of the JSC developing 

more detailed criteria for the selection of judges, plus a questioning guideline to assist 

commissioners in the interview process. We commend the JSC’s April 2023 decision 

to adopt revised criteria and question guidelines for judicial appointments, which we 

believe improve the process of appointing judges in South Africa. It will strengthen 

judicial independence in the process. 

 
6. In this submission will comment on the improvements observed since the JSC adopted 

revised criteria in April 2023, its implementation in the interviews since then, including 

the areas that still need to be strengthened in these new criteria.  

 
The submission will also address the following issues: 

 

a. The need to apply criteria throughout the judicial appointment process 

(shortlisting, interviews, and final selection). 

b. the JSC’s decision-making and voting procedures 

c. the need to develop a code of conduct for commissioners 

d. the need for the JSC to recognise its strategic ‘HR function’ 

e. problems with the JSC dealing with judicial misconduct. 

 
7.  We discuss each topic in turn below.   

 

 
B. The impact of new criteria and recommendations for improvement 

 

 
8. Following a year-long revision led by the JSC’s Rules Committee, the JSC’s adopted new 

criteria for judicial appointment1 in April 2023. In the  eight JSC sessions since then,  we 

have seen an overall improvement in how the JSC conducts interviews. This is largely 

as a result of these new criteria but also through the commendable conduct of 

commissioners overall. Despite this, we urge the JSC to revise and improve the criteria, 

and adhere to them more consistently. 

 
1 Criteria and Guidelines used by the JSC for Judicial Appointment https://www.judiciary.org.za/index.php/judicial-service-
commission/criteria-for-judicial-appointment 
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9. The 2023 criteria clarified the requirements that the JSC considers when recommending 

candidates for judicial appointment. The criteria provide what can easily be described 

as a ‘mission statement ‘for the JSC when undertaking its judicial appointment function 

in terms of section 174 of the Constitution. Furthermore, the criteria provide important 

guidelines for what issues commissioners may legitimately take up with candidates 

during the interview and, significantly, those issues they may not venture into. The 

criteria also provide significant powers to the Chairperson to overrule questions that 

are inappropriate or irrelevant  

 
10.  We reiterate our support for these criteria and are pleased to see their implementation 

during interviews from October 2023 through to and including October 2025. We look 

forward to seeing their implementation for the April 2026 and future sessions.  We 

encourage their regular revision to improve their effectiveness in ensuring quality 

judicial appointments. Below, we provide some suggestions for areas of improvement.  

 

Supplements to existing criteria 
 
 
11. In our November 2022 submission on the draft criteria, and again in the April2 and 

October3 2023 submissions, we urged the JSC to include additional questions on 

ethics and integrity of candidates. These questions test whether the candidate is fit and 

proper for judicial office. Similar questions are already asked in the questionnaire 

and interviews for magistrates.4  

 

12. We were pleased to see that, ahead of the October 2024 interviews, the JSC revised 

its judicial questionnaire for new judges to specifically include questions about a 

candidates’ previous disciplinary proceedings, and/or other court proceedings. 

Similar improvements were made in 2025. We have no doubt that these small 

amendments greatly improved the rigour of the judicial application process and 

ensured that only the best candidates applied. Indeed, it was unfortunate to see that 

 
2 DGRU and Judges Matter, ‘Submission for JSC Interviews April 2023’ (3 March 2023) 
https://www.judgesmatter.co.za/wp-content/uploads/2023/04/DGRU_submission_JSC_Apr-2023.pdf  
3 DGRU and Judges Matter, ‘Submission for JSC Interviews October  2023’ (1 September  2023) 
https://www.judgesmatter.co.za/wp-content/uploads/2023/09/Final_DGRU_submission_JSC_Oct-2023.pdf  
4 Magistrates Commission of SA, Questionnaire for Judicial Appointment  https://www.lssa.org.za/wp- 
content/uploads/2023/03/Form-1-Advert-1-of-2023.pdf  
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a candidate who had previously successfully interviewed by the JSC in October 

2022, fell short of appointment in October 2024 due to the disclosure of a court 

order against him.5 Similarly, a candidate shortlisted for the October 2025 

interviews for the Constitutional Court was not recommended for permanent 

appointment partly because of the financial disclosures required by the new 

questionnaire.6 Unfortunate as these disclosures are, this is what is needed to ensure 

consistently high quality judicial appointments.  

 
13. Nevertheless, we still urge the JSC to make further amendments to the JSC questionnaire 

to also include questions that relate to disciplinary, criminal or civil proceedings against 

candidates, even when those proceedings had never been completed or the outcome 

was favourable to the candidate. In our view, it still poses an integrity risk to have 

candidates who have been credibly accused of unethical conduct but who had those 

proceedings not reach finality or been concluded favourably on sometimes technical 

grounds. At the very least, candidates should be required to disclose and explain the 

circumstances of those proceedings, as they may have some bearing on the assessment 

of their propriety for judicial office. This is more so in light of recent events where several 

judges are facing legal proceedings for pre-appointment conduct.7 

 
14. In that regard, we strongly urge the JSC to include the following questions: 

 
- Have you ever had disciplinary proceedings initiated against you? If so, please 

explain the circumstances and the outcome. 

- Have you ever appeared in criminal court as an accused person? Please explain 

the circumstances.  

- Have you ever had civil proceedings initiated against you, and what is their status? 

Please explain the circumstances.  

- Have you ever initiated civil proceedings against another, and what is their status? 

Please explain the circumstances.  

- Do you have any legal proceedings pending involving you that might cause 

 
5 See: K. Maughan, ‘Keep away from social media’: Prof quits bid to be judge after grilling over ‘defamatory’ posts’ 
News24 (11 October 2024) https://www.news24.com/southafrica/news/keep-away-from-social-media-young-man-prof-
quits-bid-to-be-judge-after-defamatory-posts-grilling-20241011  
6 K. Modise. ‘Alleged theft of church funds comes back to haunt Constitutional Court candidate’ EWN (7 October 2025) 
https://www.ewn.co.za/2025/10/07/alleged-theft-of-church-funds-comes-back-to-haunt-constitutional-court-candidate   
7 See, for example, the case of Judge Mushtak Parker https://www.judgesmatter.co.za/conduct/parker-tribunal/ and Judge 
Mpina Mathebula https://www.judgesmatter.co.za/opinions/free-state-high-court-judge-mpina-mathebula-faces-trial-over-
alleged-theft-of-raf-funds/  
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disrepute, embarrassment, or other prejudice to your holding judicial office?  

 
15. These questions could be included in the questionnaire that candidates submit as part 

of their application for appointment as judges. The candidate should be given an 

opportunity to elaborate on each question by explaining the circumstances of each 

entry, well ahead of the interview.  

 

16. We do not propose these additional questions to embarrass the candidates. We simply 

recognise the limitations of the current questionnaire and criteria document. By the same 

token, we recognise the reputational risk of the updated questionnaire for judges, which 

require sitting judges to disclose information on their propriety that might cause them 

individual embarrassment and, in turn, embarrassment to the judiciary as an institution. 

We would urge the JSC to consider these outcomes carefully.  

 
17. To protect the candidate’s reputation, the JSC’s Shortlisting Committee should collate a 

list of the candidates’ responses to the integrity questions. In anticipation of the 

interview, the Shortlisting Committee must circulate the list to commissioners for them 

to indicate if they would raise any questions about the candidates’ responses during the 

interview. Some of these issues might have also been raised by the professional bodies. 

The Chief Justice as chairperson should give commissioners clear guidance on the 

limitations of the questioning, and that it should not cause embarrassment or undermine 

the candidate’s reputation during the interview, which is broadcast on television and 

online.  

 

C. Applying criteria throughout the appointment process  
 

18. In our November 2022 submission8 to the draft criteria, we emphasised that criteria need 

to be applied – in varying degrees – through all the stages of the judicial appointment 

process. This must start from shortlisting, through to the interviews, and continue even 

during deliberations. This is to maintain consistently high standards throughout. We 

repeated this point this time, especially in light of recent criticism,9 and some 

 
8 DGRU and  Judges Matter, ‘Submission on Criteria for Judicial Appointments in South Africa’ (28 November 2022) para 14 
– 18 https://www.judgesmatter.co.za/opinions/judges-matter-dgru-submission-on-criteria-and- guidelines-for-judicial-
appointment-in-south-africa/ 
9 J. February and C. Oxtoby ‘Hope and controversy as JSC prepares for crucial interviews amid ongoing vacancies in 
courts’ https://www.dailymaverick.co.za/article/2025-10-02-hope-and-controversy-as-jsc-prepares-for-crucial-interviews-
amid-ongoing-vacancies-in-courts/  
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litigation,10  over how the JSC applies criteria at crucial stages of appointment. Two 

recent events illustrate the urgent need for the JSC to seriously consider implementing 

this recommendation.  

 

        The Constitutional Court 2025 shortlist  

 
For the October 2025 interviews for the Constitutional Court, seven candidates 

were shortlisted, including Dr Kate Malepe, a recently retired senior government 

official who had a background as a legal academic. Dr Malepe had applied for the 

Constitutional Court and several other courts, including the Land Court, the Labour 

Court, and several divisions of the high court. Without much experience in land or 

labour law, she was easily excluded from the specialist courts, which statutorily 

require expertise in those domains. Without much evidence of legal practice, nor 

of acting as a judge, she was also found not suitable for the high court and was not 

shortlisted for any of those positions. However, remarkably, she was shortlisted for 

the Constitutional Court. The decision to shortlist Dr Malepe was surprising 

because, both from her disclosed record of academic publications, and without any 

evidence of postgraduate supervision, it was not clear how Dr Malepe would be 

suited to the rigours of judicial work at the apex court. Even if the JSC was willing 

to consider pure academics, who have no practical experience, it is doubtful that 

Dr Malepe had the kind of academic experience that would make her eligible to be 

shortlisted. The ineluctable impression is therefore that the JSC had not seriously 

considered the criteria and guidelines document during shortlisting. Otherwise, if it 

had, Dr Malepe would not have been shortlisted for the highest court in the land.  

 
The SCA deliberations of 2023 

 
The litigation brought by the NGO Freedom Under Law against the JSC’s 

October 2023 interviews suggest that the deliberations after the interviews 

become a free-for-all that is not constrained by any reference to the criteria or 

issues canvassed in the interview. A reading of the transcript supplied by the JSC 

in the litigation11 suggests that commissioners feel at latitude to raise whatever 

 
10 Polity: ‘Freedom Under Law to legally challenge JSC’s Supreme Court of Appeal appointments’ 
https://www.polity.org.za/article/freedom-under-law-to-legally-challenge-jscs-supreme-court-of-appeal-appointments-2023-
11-10   
11 Freedom Under Law v Judicial Service Commission and Others (ZAGPPJHC Case No. 129593/2023), 
https://www.freedomunderlaw.org/2023/12/07/freedom-under-law-v-jsc-and-others/  
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issue as disqualifying to any candidate, even when the issue is not related to 

criteria nor was it ever raised during the interview. This defeats the very purpose 

of having written criteria and undermines the fairness and integrity of the 

appointment process. We therefore strongly urge the JSC to apply the criteria 

throughout the appointment process, including at the stage of deliberations and 

final recommendation. 

 

19. In light of these examples, we would reiterate our recommendation that the JSC make 

clear that the Sifting Committee must utilise criteria when considering the suitability of 

candidates to be shortlisted and interviewed. After the interviews, the JSC must also 

make clear to commissioners that their deliberations must be guided by the criteria. Any 

consideration of the qualities of the candidate must be made with clear reference to the 

criteria and not consider extraneous information that does not go to a candidate’s 

suitability for judicial appointment – especially if such information was never canvassed 

in the interview. In sum: the JSC must ensure that the written criteria must be applied 

throughout the whole process of judicial appointment, from start to finish.  

 

D. The JSC’s decision-making and voting procedures 

 
 

20. We welcome the JSC’s stated intention, made after the SCA interviews of October 2025, 

that the commission will review its voting procedures, which is the main mechanism it 

decides on judicial appointments.12 We welcome this intention in light of the JSC’s 

failure to appoint a candidate to a post on the Supreme Court of Appeal, despite 

spending a full day interviewing nine candidates. The review is long overdue.  

 

21. As we understand it, the current practice by the JSC is that, after private deliberations, 

the JSC subjects each appointment decision to a vote. This means that each candidate 

must garner at least 12 of the at least 23 available votes to be appointed. Even then, if 

they are tied or another candidate garners more votes, that candidate might not be 

appointed. Similarly, if no candidate garners the 12 votes the JSC has set as a 

requirement, it means that no candidate will be appointed, even if one candidate scores 

higher votes than others.  

 
12 F. Rabkin, ‘JSC to review voting process after senior post left vacant’ Sunday Times (12 October 2025) 
https://www.sundaytimes.timeslive.co.za/news/2025-10-11-st-news-jsc-to-review-voting-procedure-after-leaving-sca-post-
vacant/  
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22. This voting practice seems sensible, but it has in the past yielded undesirable outcomes. 

For example, for the October 2023 SCA interviews, the JSC interviewed 11 candidates 

for four vacancies but ultimately appointed only two, leaving the other two vacancies 

open. The JSC’s publicly stated at the time was that only those two candidates had 

garnered the minimum 12 votes required for appointment, and the others had simply 

not. It later emerged that the JSC had in fact undertaken two rounds of voting: in the first 

round, five of the nine candidates had yielded the 12 minimum votes, yet the JSC only 

had four vacancies available. In order to break the stalemate. The JSC went into a second 

round of voting for all nine candidates once again. Several commissioners seemingly 

switched their votes and, in the end, only two candidates breached the 12-vote 

threshold. This was clearly an absurd outcome. But it’s precisely because the JSC’s 

voting process is faulty.  

 
23. In the October 2025 interviews for the SCA, the JSC similarly did not fill the single 

vacancy after spending a full day interviewing six candidates. The official reason the 

JSC gave was that none of the candidates had yielded the minimum votes required for 

appointment.13 But news reports also indicate that the JSC undertook a single round of 

voting and, despite there being two candidates with higher number of votes who were 

tied, the JSC decided against going into a second round of voting to break the tie.14 This 

is yet another absurd outcome.  

 
24. Therefore, the JSC needs to reconsider the ways in which it goes about deciding who to 

appoint and to which positions. In our view, the JSC should consider arriving at its 

selection decisions in the following way:  

 
          First Step: Consensus 

 

During the deliberations, the JSC should aim to reach consensus on the candidates 

that it clearly finds suitable for appointment to specific positions. That is, those 

candidates who enjoy overwhelming support among commissions as clearly 

appointable. Similarly, the JSC should aim to arrive at a consensus on which 

 
13 F. Rabkin, ‘JSC to review voting process after senior post left vacant’ Sunday Times (12 October 2025) 
https://www.sundaytimes.timeslive.co.za/news/2025-10-11-st-news-jsc-to-review-voting-procedure-after-leaving-sca-post-
vacant/ 
14 K. Maughan, ‘Indecisive JSC doesn’t fill SCA vacancy – as two strong female candidates split votes’ News24 (9 
October 2025) https://www.news24.com/southafrica/news/indecisive-jsc-doesnt-fill-sca-vacancy-as-two-strong-female-
candidates-split-votes-20251009-0223  
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candidates are clearly not suitable for appointment. All of this must be done in 

open discussion, with commissioners possibly motivating for why each candidate 

should be excluded or to remain on the list. Those candidates that are not 

appointable should immediately be excluded from further consideration. That is, 

unappointable candidates must be eliminated in the first round, leaving only those 

candidates found appointable.  

 

      Second Step: Determine the excess  

 

Should there be an excess of candidates found to be appointable, the JSC should 

then go to a second round of consideration, where the aim is to trim the excess 

candidates. Again, this should be done by consensus, which must be reached 

through deliberations. 

 

       Third Step: Vote to break the tie  
 
 

Should the JSC not find consensus on which candidates are in excess, only then 

should the JSC decide through using votes by secret ballot. The aim of the vote 

should be to break the tie and arrive at the exact candidates that should be 

appointed. Therefore, the ultimate decision must be based on a plurality of votes, 

instead of a minimum threshold. This would make it easier to discern the clear 

intention of the commission as a collective body, instead of allowing single 

commissioners to change their votes and tilt the scales in an irrational fashion.    

 
25. We believe that this process of decision-making is much more inclusive and properly 

justifies why certain candidates are appointed over others. It is also the most rational 

means at arriving at a collective decision, as it is done through serious and open 

engagement and persuasion, rather than a simple where reasons to explain the decision 

are much hard to rationalise through an explanation.  

 

26. We also believe that such a consensus-making decision process is also likely to produce 

a higher-quality decision that yields a collective outcome each time and avoids the 

absurd outcome of non-appointments where there are clearly appointable candidates.  

 
27. It’s important to bring to the JSC’s attention that the interview process places enormous 
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strain on candidates who put themselves forward for judicial appointment. Preparation 

for application takes time and effort, subjecting yourself to scrutiny ahead of – and 

during a televised public interview with widespread coverage also takes an enormous 

mental toll on candidates. The JSC itself spends an enormous amount of time and money 

in undertaking the interviews, let alone the time and effort individual commissioners 

and staff also spend. Therefore, whenever the JSC process inexplicable produces the 

absurdity of a non-appointment, the cost is far greater than simply postponing the 

interviews to another day. We believe that the JSC should review its decision-making 

and voting process to avoid this outcome at all costs.   

 
E. Code of Conduct for commissioners 

 

 
28. While the adoption of a clear criteria and questioning guidelines document is an 

important step to inspire public confidence in the judicial appointment process, this 

step is unlikely to achieve its aims without an enforcement mechanism. We therefore 

propose that, in addition to criteria and the questioning guidelines, the JSC adopt a code 

of conduct for commissioners. 

 
29. Such a Code would list all the qualities and ethical guidelines expected from 

commissioners. It would generally include the kind of behaviour expected from 

commissioners for all work undertaken in their role as members of the JSC, particularly 

during the public interview. It would remind commissioners of their solemn duty to 

uphold the Constitution and carry the important functions of the JSC with dignity. It 

would also be a public declaration of each commissioner’s commitment to their duty. 

 
30. The Code would also provide an enforcement mechanism for the criteria and question 

guidelines. It would allow the JSC chairperson to report an errant commissioner to their 

relevant nominating body for further action. Such a Code would also give additional 

assurance to the public that the JSC takes its work seriously, and sanctions those who 

do not. 

 
31. To have legal force, the Code could be developed and gazetted in terms of section 

178(6) of the Constitution read with section 5 of the JSC Act, which permits the JSC to 

develop its own procedures with the support of a majority of its members. 

14/5/2026-2:46:09 PM

Page 12 of 16

whyt2791
Highlight

whyt2791
Highlight

whyt2791
Highlight

whyt2791
Highlight

whyt2791
Highlight

whyt2791
Highlight

whyt2791
Highlight

whyt2791
Highlight



13  

 
32. In previous submissions we have drawn attention to the need for a Code of Conduct for 

Commissioners, including submitting comparative research from other countries which 

have in force similar codes for their judicial appointment commissions. See here: 

https://www.judgesmatter.co.za/wp-

content/uploads/2025/03/DGRU_submission_JSC_Apr-2025.pdf  

 

F. The JSC’s strategic ‘Human Resources’ function 

 
 

33. As the body responsible for the appointment function, the JSC plays a crucial role in 

determining the shape, size and competence of South Africa’s judiciary. In this regard, 

the JSC needs to be strategic in the judicial appointments it recommends at each round 

of interviews. Put simply, the JSC needs to take seriously its ‘human resources’ function. 

We made a similar point in previous submissions and reiterate now. 

 

34. We understand the JSC’s practice to be that, at the start of the deliberations stage at each 

interview session, the head of that specific court provides commissioners with their view 

of how the candidates fared. They then comment on which candidates are suitable for 

appointment based on the needs of that specific court.18 However, we believe that this 

is far too little and far too late.  

 
35. In our view, commissioners must be armed with information much earlier – at the Sifting 

Stage of the judicial appointments. That means the Sifting Committee must approach 

the shortlisting with the needs of the court firmly at the front of mind. The Committee 

must firstly review the candidates’ technical skills and experiences, then assess the 

individual candidate’s suitability based on the needs of the court at that particular time. 

They should then assess this against the other candidates in that pool. 

 

36. The Committee must try its utmost to match the needs of the court with the skills of the 

candidates. Other considerations may include demographics, age and expected tenure 

on the bench (i.e. date of discharge or retirement date). Later, when the process moves 

to the interview stage, the Commission must also question the candidates’ qualities, and 

test them against the needs of the court, the broader judiciary and South African society 

in general, in line with section 174(2) of the Constitution. 
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37. In fulfilling this strategic HR role, both the Sifting Committee and the full Commission 

must receive comprehensive reports on the needs of specific courts and the judiciary in 

general. These reports must detail the caseloads and nature of cases the specific courts 

deal with presently and in future (including backlogs and reserved judgments), the skills 

needed to handle these cases, and the skills currently available at the specific court. For 

example, while virtually all high court divisions deal with RAF and rape matters, the 

Pretoria High Court deals with the largest volume, and needs judges who can handle 

these. Similarly, the Mpumalanga High Court deals with high volumes of wildlife 

crimes, while the Pretoria High Court deals with complex commercial and 

administrative law cases due to it being the seat of government. All these factors should 

influence the JSC’s approach to selecting judges for these courts, and the JSC must be 

armed with sufficient information to select skills that will be most impactful to the work of 

the court. 

 
38. The ages of all the judges stationed at a specific court at a particular time is also a metric 

that the JSC must monitor closely. Older, more senior judges are generally more 

effective and can boost a court’s productivity. However, older judges are also vulnerable 

to illness and too many of them retiring at once may completely wipe out a court’s 

productivity and institutional memory, leaving junior judges without the guidance and 

mentorship necessary for optimal function. For example, in the 5 years between 2018 

and 2023 the SCA has ‘lost’, through retirement and promotions, over 200 collective 

years of appellate judicial experience. Similarly, between 2026 and 2029, the Constitutional 

Court may ‘lose’ over half of its current crop of judges. While this might not always be bad, 

the risks associated must be mitigated through well-considered appointments, which 

are facilitated by the JSC being provided with these key data.   

 
39. The JSC must also constantly keep in mind considerations like the pipeline of skilled 

judges to appoint to leadership positions, to specialist courts, and to appellate courts 

like the CAC, SCA and the Constitutional Court. The JSC must play an active role in 

ensuring that a sufficient pool of talent is earmarked for advancement to these strategic 

positions, and it may do this through the appointments it makes. The Commission must 

also consider the pipeline of women judges available, in order to maintain the levels of 

representivity required by section 174(2) of the Constitution. Even at the sifting stage, the 

JSC must be acutely aware of these tensions and try to balance them in each successive 

round of interviews. 
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40. Where will the JSC source this information? This information must primarily come from 

the heads of courts. However, they may also retrieve it from the OCJ’s Statistics Unit and 

Judicial Support Unit. Even external bodies like the Department of Justice (which 

monitors rationalisation of the courts’ jurisdiction), the SA Police Service (for crime 

trends) and StatsSA (for demographic and economic trends) may be reliable sources for 

the kind of data the JSC will need to fulfil this strategic HR function to the judiciary.  

 

41. Ultimately, the JSC must have at its disposal a full grasp of all the information before it 

arrives at a decision to select one candidate over another. It must also be able to 

competently predict the pool(s) from where it would appoint all of these judges in future. 

The JSC must seriously grapple with its ‘HR’ function. 

 
 

G. How the JSC deals with judicial misconduct complaints 

 
 

42. While issues of judicial misconduct do not strictly relate to the JSC’s judicial appointment 

function, we raise them in this submission because these issues are often dealt with a JSC 

sittings in April and October each year.  

 
43. We remain concerned at the slow pace at which the JSC deals with judicial misconduct 

complaints. The current process is too complex and too slow for it to properly discharge 

the JSC’s constitutional function in terms of section 165(4) and section 178(4)-(5) of the 

Constitution.  

 
44. While we understand that the structural causes of the delays, including a complex, 

multi-stage disciplinary process, coupled with the Judicial Conduct Committee still 

largely comprised of sitting judges, we believe that the JSC should not be a contributor 

to those delays. There have been several instances where the small JSC has taken an 

inordinate amount of time in making crucial decisions at key points in the process, such 

as at the point of appointing (or not) of a Judicial Conduct Tribunal. In two cases in 

recent years (i.e. the Hlophe/Goliath complaint and the Maumela/Mnqibisa-Thusi 

complaints), the JSC delayed in taking decisions due to simple issues of quorum. In the 

case of Judge Makhubele, the JSC inexplicably took eight months to reach its decision, 

after the Tribunal submitted its report in January 2025. These kinds of delays for these 

sorts of reasons causes a loss of confidence in the JSC’s ability to uphold the judiciary’s 
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integrity.  

 
45. We reiterate our call for the JSC to act swiftly on these matters. We also call on the JSC 

to invest more human and other resources in ensuring the Judicial Conduct Committee 

and the Judicial Conduct Appeal Committee are properly capacitated to avoid the 

extremely long delays in how complaints and appeals are adjudicated.  

 
46. We raise these concerns in the hope that the JSC will self-correct and invest the necessary 

resources and attention to fulfil its disciplinary mandate. This will also be fulfilling the 

JSC’s constitutional mandate to assist and protect the courts and ensure their 

independence, impartiality, dignity, accessibility, and effectiveness in terms of the 

section 165(4) of the Constitution.  

 

H. Conclusion  

 
47. Once again, we commend the JSC for the important progress in relation to 

implementation of criteria. We also applaud the JSC’s general improvement in the 

quality of its appointment processes. We nevertheless urge the JSC to proceed with to 

supplementing the questions in the questionnaire or criteria document; to review its 

decision-making and voting processes, to adopt a code of conduct for commissioners; and 

to seriously consider the JSC’s strategic ‘HR function’ in relation to judicial 

appointments. We also urge the JSC to capacitate the Judicial Conduct and Judicial 

Conduct Appeal committees, while processing the JSC’s decisions much faster than is 

currently done. All of this will sustain and entrench the important successes that have 

been gained so far, and affirm the JSC’s role as constitutional institution that is vital to 

the South African judiciary’s success.  
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