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First Respondent

. and

MINISTER OF HOME AFFAIRS

DIRECTOR GENERAL OF THE DEPARTMENT OF
HOME AFFAIRS Second Respondent

NOTICE OF MOTION

KINDLY TAKE NOTICE that the applicant will make application, on a date to be

determined by the Registrar, for an order in the following terms

The First Respondent’s decision to terminate the Zimbabwean Exemption Permit

(ZEP), to grant a limited extension of ZEPs of only 12 months, and to refuse

further extensions beyond 31 December 2022, as communicated in

1.1 The public notice to Zimbabwean nationals on 5 January 2022



1.2  Directive 1 of 2021, published as GN 1666 in Government Gazette 45727

of 7 January 2022 (Directive 1 of 2021); and

1.3 The First Respondent’s press statement on 7 January 2022;

is declared unlawful, unconstitutional, and invalid.

The First Respondent’s decision referred to in paragraph 1 is reviewed and set

aside.

The matter is remitted back to the First Respondent for reconsideration, following
a fair process that complies with the requirements of sections 3 and 4 of the

Promotion of Administrative Justice Act 3 of 2000 (PAJA).

Pending the conclusion of a fair process and the First Respondent’s further

decision, it is directed that:

4.1 Existing ZEPs shall be deemed to remain valid;

4.2 ZEP-holders will continue to enjoy the protections afforded by Immigration

Directive 1 of 2021, namely that:

“1. No holder of the exemption may be arrested, ordered to
depart or be detained for purposes of deportation or deported in
terms of the section 34 of the Immigration Act for any reason
related to him or her not having any valid exemption certificate
(i.e permit label / sticker) in his or her passport. The holder of the
exemption permit may not be dealt with in terms of sections 29,
30 and 32 of the Immigration Act

2. The holder of the exemption may be allowed to enter into or
depart from the Republic of South Africa in terms of section 9 of
the Act, read together with the Immigration Regulations, 2014,
provided that he or she complies with all other requirements for



entry into and departure from the Republic, save for the reason
of not having valid permit indicated in his or her passport; and

3. No holder of exemption should be required to produce-
(a) a valid exemption cetrtificate;

(b) an authorisation letter to remain in the Republic contemplated
in section 32(2) of the Immigration Act when making an
application for any category of the visas, including temporary
residence visa.”

5 The First Respondent, and any other parties opposing this application, are
directed to pay the costs, jointly and severally, the one paying the other to be

absolved.

6 Further and / or alternative relief.

TAKE NOTICE FURTHER that the founding affidavit of NICOLE FRITZ together with

annexures and supporting affidavits, will be used in support of this application.

TAKE NOTICE FURTHER that the applicant appoints the address of its attorneys
being DLA PIPER SOUTH AFRICA (RF) INC. C/O MACINTOSH CROSS &
FARQUHARSON at the address and contact details set our below, as the address at
which it will accept service of all court documents, pleadings, notices and process in

this matter.

TAKE NOTICE FURTHER that the applicant consents to accept service of all
pleadings, notices and process by electronic mail, transmitted via simultaneous email

transmission to Waseeqgah.Makadam@dlapiper.com; neil.vanonselen@dlapiper.com

and manyaku.thulare@dlapiper.com.
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TAKE NOTICE FURTHER that any respondents that wish to oppose the relief sought
are required:

a) Within five (5) days of receipt of this notice of motion and accompanying
affidavit. to deliver a notice to the Applicant's attorneys that such Respondents
intend to oppose;

b) Within fifteen (15) days of delivery of the notice of opposition, to deliver such
affidavits, if any, in answer to the allegations made by the applicant; and

c) To appoint in their notice of opposition an address, within fifteen (15) kilometers
of the office of the Registrar at which they will accept notice and service of all

documents in these proceedings.

SIGNED and DATED at /ﬁ/{MWWh!s the if ;:Z; i:fJUNE 2022.

SOUTH AFRICA (RF)

C
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C/O MACINTOSH CROSS &

FARQUHARSON

834 Pretorius Street
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AFFAIRS
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IN THE HIGH COURT OF SOUTH AFRICA
GAUTENG DIVISION, PRETORIA

Case No:
In the matter between:
HELEN SUZNMAN FOUNDATION Applicant
and
MINISTER OF HOME AFFAIRS First Respondent
DIRECTOR GENERAL OF HOME AFFAIRS Second Respondent

NOTICE IN TERMS OF RULE 41A

KINDLY TAKE NOTICE the applicant opposes the referral of this matter to

mediation.

The applicant does so for the following reason:

1 The first and second respondents have opposed any referral to mediation in the

African Amity matter under case number 51735/2021.

2 The need for the final determination of this matter before 31 December 2022

makes mediation inappropriate in the circumstances.
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IN THE HIGH COURT OF SOUTH AFRICA
GAUTENG DIVISION, PRETORIA

Case No:
In the matter between:
HELEN SUZMAN FOUNDATION Applicant
and
MINISTER OF HOME AFFAIRS First Respondent
DIRECTOR GENERAL OF HOME AFFAIRS Second Respondent

RULE 16A NOTICE

TAKE NOTICE THAT in this application, the applicant has raised the following

constitutional issues:

1 Whether, in light of the fact that Zimbabwean nationals were granted
exemptions to live in the country for more than 13 years, the decision to
terminate the Zimbabwean Exemption Permit (ZEP), to grant a limited
extension of ZEPs of only 12 months, and to refuse further extensions beyond

31 December 2022, as reflected in—



11

1.1 The public notice to Zimbabwean nationals on 5 January 2022;

1.2 Directive 1 of 2021, published as GN 1666 in Government Gazette

45727 of 7 January 2022 (Directive 1 of 2021); and
1.3  The First Respondent’s press statement on 7 January 2022;
(“the impugned decision”)

is an unjustified limitation of constitutional rights, including the rights to dignity
and the best interest of the child principle, and is unlawful, unconstitutional, and

invalid.

2 Whether the impugned decision is consistent with the state’s obligations under

section 7(2) of the Constitution.

3 Whether the impugned decision ought to be reviewed and set aside in terms of
the Promotion of Administrative Justice Act 3 of 2000, alternatively, section 1(c)

of the Constitution.

4  The further just and equitable relief that ought to be granted, in terms of section

172(1)(b) of the Constitution and section 8 of PAJA.

TAKE FURTHER NOTICE that any interested party may, with the written consent of
all the parties to the proceedings, given not later than 20 days after this notice has
been filed, be admitted therein as amicus curiae upon such terms and conditions as

may be agreed upon in writing by the parties.
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3

TAKE FURTHER NOTICE that the written consent referred to above shall, within
five days of its having been obtained, be lodged with the Registrar and the amicus
curiae shall, in addition to any other provision of the Rules, comply with the times

agreed upon for the lodging of the written argument.

TAKE FURTHER NOTICE that if the interested party is unable to obtain written
consent as contemplated herein, he or she may, within five days of the expiry of the
20-day period prescribed above, apply to the Court to be admitted as an amicus

curiae in the proceedings. Such application shall—

(a) Briefly describe the interest of the prospective amicus curiae in the

proceedings;

(b) Clearly and succinctly set out the submissions which will be advanced by
the prospective amicus curiae, the relevance thereof to the proceedings
and his or her reasons for believing that the submissions will assist the

court and are different from those of the other parties; and
(c) Be served upon all parties to the proceedings.

TAKE FURTHER NOTICE THAT any party to the proceedings who wishes to
oppose an application to be admitted as amicus curiae shall file an answering
affidavit within five days of the service of such application upon such party. The
answering affidavit shall clearly and succinctly set out the grounds of such

opposition.
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IN THE HIGH COURT OF SOUTH AFRICA

GAUTENG DIVISION, PRETORIA

CASE NO:
In the matter between:
HELEN SUZMAN FOUNDATION Applicant
and
MINISTER OF HOME AFFAIRS First Respondent
DIRECTOR-GENERAL OF HOME AFFAIRS Second Respondent

FOUNDING AFFIDAVIT

[, the undersigned,

NICOLE FRITZ

state under oath as follows:



| am an adult female with full legal capacity and the Executive Director of the
Helen Suzman Foundation (HSF), the applicant herein. | am duly authorised by

the applicant to depose to this affidavit and to bring this application on its behalf.

2. The facts contained in this affidavit are within my personal knowledge, unless the
context indicates otherwise, and are true and correct, to the best of my
knowledge and belief.

3. Where | make submissions on the applicable law | do so on the advice of the
applicant’s legal representatives.

INTRODUCTION AND OVERVIEW

4.  This application concerns the rights of over 178,000 Zimbabwean nationals who
are holders of Zimbabwean Exemption Permits (ZEPs).

5.  For more than thirteen years, the Minister of Home Affairs (Minister) has granted

exemptions to qualifying Zimbabwean nationals under section 31(2)(b) of the
Immigration Act, 13 of 2002 (Immigration Act), affording them the rights to live

and work in South Africa.

5.1.  In 2009, the Minister introduced the Dispensation of Zimbabweans Project
(DZP) to give legal status to over 250,000 Zimbabweans who had fled the

economic and political instability in their country.

5.2. In 2014, the DZP was extended and renamed the Zimbabwean Special

Permit (ZSP).

16



10.

5.3. In December 2017, the ZSP was then replaced with the ZEP, which was

initially due to expire on 31 December 2021.

In reliance on these permits, Zimbabwean nationals have established lives,

families, and careers in South Africa, which have now been placed in jeopardy.

The Minister has decided to terminate the ZEP programme and to refuse any

further extensions beyond 31 December 2022,

That decision is reflected in a public notice to ZEP-holders, dated & January
2022; a directive, “Directive 1 of 2021”, published in the Government Gazette on
7 January 2022; and a further press statement released by the Minister on the

same day (decision).

The Minister took this decision without any form of public consultation process.
There was no prior notice, no calls for representations from affected ZEP-
holders, no public inquiries, no notice and comment process, and no meaningful

engagement with civil society on these issues.

The effect is that tens of thousands of Zimbabwean nationals face the real risk
of being left undocumented by and from 31 December 2022. This is in
circumstances where conditions in Zimbabwe have not meaningfully improved,;
the majority of ZEP-holders will be unable to obtain alternative visas in time, even
if eligible; and the Department of Home Affairs (DHA) will be inundated with

applications, causing further backlogs and delays.

17
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1.

12.

13.

14.

15.

The HSF bring this application in the public interest to review and set aside the
Minister's decision, in terms of the Promotion of Administrative Justice Act, 3 of

2000 (PAJA), the constitutional principle of legality, and the Bill of Rights.

This application is based on five (5) primary grounds:

12.1. First, the Minister's decision was procedurally unfair and procedurally

irrational, in the absence of any meaningful public consultation process.

12.2. Second, the decision is an unjustified limitation of the constitutional rights

of ZEP-holders and their children.

12.3. Third, the decision was taken without any regard to the impact on ZEP-

holders.

12.4. Fourth, the decision reflects a material error of fact as to the present

conditions in Zimbabwe.

12.5. Fifth, the decision is otherwise unreasonable and irrational.

At the outset, it is important to emphasise what this application is about and what

it is not about.

The HSF does not contend that the Minister is obliged to extend exemptions in
perpetuity, nor do we argue that ZEP-holders may never have their permits

withdrawn.

Instead, this application concerns the manner in which the Minister reached his

decision to terminate the ZEP and to refuse any further extensions.

18
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16.

1.

18.

19.

In the circumstances of this case, where tens of thousands of people have built
their lives in reliance on the ZEPs over many years, a decision to terminate the
ZEPs had to be taken following a fair process, for good reason, with a meaningful
opportunity for ZEP-holders to regularise their status. The hasty, untransparent
and ill-considered manner in which the Minister took his decision fails to satisfy

these requirements.

The HSF is aware of the pending application in African Amity NPC and Others v

Minister of Home Affairs and Others, Case Number 51735/2021 pending before

this honourable Court, in which the applicants also seek to challenge the
Minister's decision. We have carefully considered the amended notice of motion
and supplementary founding affidavit which were filed in that application on 15
March 2022. To avoid overburdening these papers, | will provide references to

the papers filed on Caselines in the African Amity case, where necessary.

While the HSF supports many of the arguments advanced by the applicants in
African Amity, it has become necessary to file a separate application. The relief
that the HSF seeks differs substantially from that sought in African Amity. The
HSF would be unable to obtain such relief as an intervening party or as an amicus

curiae.

Given the need for the swift resolution of these court applications, well before the
31 December 2022 cut-off, the HSF will seek case management and, if
appropriate, the consolidation of these applications to avoid unnecessary

duplication of court resources.

19
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20.

In the interests of expedition, the HSF waives its rights to obtain a Rule 53 record
of the Minister's decision. Nevertheless, the Minister is invited to attach all
relevant documents that informed his decision as annexures to his answering

affidavit herein.

PARTIES AND STANDING

21.

22.

23.

The applicant, HSF, is a non-governmental organisation with a long history of
promoting South Africa’s commitments to democracy, constitutionalism, rule of

law and human rights.

21.1. The decision to terminate ZEPs is one of profound constitutional

significance, which threatens the rights of thousands of vulnerable people.

21.2. As an organisation committed to promoting good governance,
transparency and accountability, the HSF has a clear interest in the matter
and an established record of bringing litigation on matters of public

importance such as this.

21.3. The HSF therefore brings this application in the public interest, in terms of

section 38(d) of the Constitution.

The first respondent is the MINISTER FOR HOME AFFAIRS, cited in his official
capacity as the member of the executive responsible for granting exemptions

under section 31(2)(b) of the Immigration Act.

The second respondent is the DIRECTOR-GENERAL OF THE DEPARTMENT
OF HOME AFFAIRS, in his official capacity as the departmental official

responsible for the day-to-day operations of the DHA.

20
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24. The respondents are cited care of the State Attorney, Pretoria at SALU Building,
316 Thabo Sehume Street, Pretoria. Service will also be effected at the

Department of Home Affairs’ offices in Pretoria.

BACKGROUND

The Minister’s powers to grant exemptions

25. Section 31(2)(b) of the Immigration Act gives the Minister broad powers to grant
individuals or categories of non-citizens the rights of permanent residence.

Section 31 provides, in relevant part, as follows:

“31. Exemptions

(2)  Upon application, the Minister may under terms and conditions
determined by him or her -

(b) grant a foreigner or a category of foreigners the rights of
permanent residence for a specified or unspecified period when
special circumstances exist which would justify such a decision:
Provided that the Minister may -

() exclude one or more identified foreigners from such
categories; and

(ii) for good cause, withdraw such rights from a foreigner
or a category of foreigners;

(c) for good cause, waive any prescribed requirement or form; and

(d) for good cause, withdraw an exemption granted by him or her in
terms of this section.”

26. The Minister's powers to grant such exemptions exist where there are “special

circumstances” which justify this decision.



The History of the ZEP

27,

The ZEP is the latest in a series of exemptions which have been granted to
Zimbabwean nationals residing in South Africa. On each occasion, Zimbabwean
nationals were granted the rights to live, work and study in South Africa, in
recognition of the dire conditions in Zimbabwe, the plight of undocumented
Zimbabwean nationals in South Africa, and the need to relieve the burden placed

on the DHA'’s resources.

The 2009 DZP

28.

29.

In April 2009, Cabinet approved the DZP, which allowed Zimbabweans who were
already living in South Africa to work, conduct business and study legally. The
process of issuing formal documentation under the DZP began in September
2010 and permits emanating therefrom were set to expire at the end of

December 2014.

In September 2011, the DHA briefed the Portfolio Committee on Home Affairs
on the DZP. A summary of that briefing, annexed to this affidavit as Annexure

“FA1”, reveals the initial rationale behind the DZP.

29.1. The DHA indicated that the DZP was an attempt to “regularize
undocumented Zimbabweans currently residing in RSA [and to] relieve

pressure from the Asylum Seeker Management system.”

29.2. The DHA acknowledged that the DZP was introduced as a response to

the pre-existing reality of a "high inflow of Zimbabweans in South Africa.”

22
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30.

In a statement released on 12 August 2014, the then Minister of Home Affairs,
Malusi Gigaba, reflected on the reasons for the DZP. The statement is annexed

to this affidavit as Annexure “FA2".

30.1. The former Minister acknowledged that the inflow of Zimbabweans
referred to in the DHA’s September 2011 briefing had been the result of
“political and economic instability’ in Zimbabwe and that the DZP
represented, “a significant gesture of support and solidarity with our

neighbouring country of Zimbabwe in response.”

30.2. Minister Gigaba admitted too that the DZP was intended to serve South
Africa’s interests as well, because it would reduce the pressure that the
inflow of Zimbabweans had placed on the DHA. In particular, Minister

Gigaba indicated that the DZP would serve the DHA’s interest by —

30.2.1. regularising the legal status of Zimbabweans residing in

South Africa illegally;

30.2.2. curbing the deportation of Zimbabweans who were in SA illegally;

30.2.3. reducing pressure on the asylum seeker and refugee regime; and

30.2.4. providing amnesty to Zimbabweans who obtained SA documents

fraudulently.

30.3. Indeed, in an earlier statement made on 21 May 2014, annexed to this
affidavit as Annexure “FA3”, Minister Gigaba praised the success of the

DZP:
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30.3.1. In the course of assuring that DZP permits would not be revoked,
Minister Gigaba insisted that the DZP had, “enhanced national
security and the management of migration and helped to mitigate

the widespread abuse of Zimbabweans illegally in the country.”

30.3.2. He went on to assure DZP permit holders and South Africans
alike that the DHA was “committed to providing a secured civic
and immigration service ensuring all people in the country are

safe.”

30.4. Furthermore, in his statement of 12 August 2014, the former Minister
recalled that the DZP process had been characterised by ‘productive

engagement with ... stakeholder formations.”

The 2014 ZSP

31

32.

In August 2014, Minister Gigaba announced that the DZP would be replaced by
the ZSP. That permit was set to exist for a period of 3 years, until 31 December

2017.

Minister Gigaba made a public statement at the time, annexed to this affidavit as
Annexure “FA4”, in which he set out in detail the rationale behind his decision

not to abruptly terminate the DZP.

32.1. In his statement, Minister Gigaba recognised that more than five years had
passed since the DZP was introduced and evidenced an appreciation for
the extreme vulnerability of Zimbabweans who had built lives in

South Africa while on the DZP. He noted that “the approaching expiry date
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32.3.

32.4.

32.5.

32.6.

11

[of the DZP] has caused anxiety for many permit holders, particularly those
whose are not ready to return to Zimbabwe, as they contemplate their next

steps.”

Minister Gigaba made a common-sense assessment that Zimbabwe’s
recovery would be fraught and protracted, saying that, “while we note the
onhgoing political and economic recovery [in Zimbabwe] ... we are aware

that it will take time for her to fully stabilise.”

Indeed, Minister Gigaba explained the decision to create the ZSP,
essentially a decision to extend the DZP — and not to abruptly terminate
the DZP — as part of South Africa’s commitment to Pan-Africanism and its

role in supporting “Africa’s stability, security, unity and prosperity.”

In the course of explaining his reasons for the ZSP, the then Minister noted
the positive contribution that Zimbabweans had made to South Africa’s
economic and social life. In particular, he observed that, “Zimbabweans
have made notable contributions in our education and health sectors...

and in many other sectors”.

Minister Gigaba also clarified the need to “manage our immigration
system... in an efficient manner and according to our own deeply

embedded human rights ethos.”

He concluded by underlining the need to “continue the productive
engagement [with] stakeholder formations during the DZP process four
years ago” and expressed a willingness to “work with new stakeholders

that have emerged since.”

25



26

12

The 2017 ZEP

33.

34.

In September 2017, the then Minister of Home Affairs, Zweli Mkhize, announced

that the ZSP would be replaced by the ZEP. The ZEP programme was set to

expire on 31 December 2021.

Minister Mkhize made a public statement at the time, annexed to this affidavit as

Annexure “FA5”, in which he too set out in detail the rationale behind his decision

not to abruptly terminate the ZSP but to create the ZEP instead.

34.1.

34.2.

34.3.

34.4.

Minister Mkhize framed his reasons for replacing the ZSP with the ZEP
with reference to Oliver Tambo and his concern for, “international
solidarity, conscious of the political imperative to build peace and

friendship in the continent and in the world as a whole.”

Minister Mkhize, like Minister Gigaba before him, maintained, “that
migrants play an important role in respect of economic development and

enriching [South African] social and cultural life”.

Moreover, Minister Mkhize emphasised the importance of special
dispensations as part of a well-functioning immigration system that serves
South Africa’s national security. He noted that, “these dispensations have
assisted in enhancing national security and the orderly management of

migration.”

This was not just Minister Mkhize's personal opinion. It is an obvious echo
of the 2017 White Paper on International Migration Policy (White Paper),

relevant extracts of which are attached to this affidavit as Annexure “FA6".
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The White Paper speaks about the value of special dispensation

programmes in the following terms:

“National security and public safety depend on knowing the
identity and civil status of every person within a country. In
addition, the presence of communities and individuals who are
not known fto the state but for whom the state has to provide,
puts pressure on resources and increases the risk of social
conflicts. Vulnerable migrants pay bribes and are victims of
extortion and human frafficking. This increases levels of
corruption and organised crime. Regularising relationships
between states, however, improves stability, reduces crime and
improves conditions for economic growth for both countries.”
(White Paper p 56)

The refusal to extend the ZEPs

35. The DHA made its first public statement on the fate of the 2017 ZEP on
19 November 2021 — just over a month before the ZEP was set to expire. The

statement is annexed to this affidavit as Annexure “FA7".

35.1. The statement reflected no attempt to preemptively consider the
implications of terminating the ZEP, as the DHA had done previously.
Rather, it was prompted by the circulation of misleading reports on the

government'’s stance vis-a-vis the continuation of the ZEP programme.

35.2. The statement revealed that by 19 November 2021, “the matter of the
Zimbabwean Exemption Permit [was] still to be considered by Cabinet”
and that “the next regular Cabinet sitting” was only scheduled for the
following week. This means that the first time that Cabinet sat to consider
the fate of the ZEP and the many thousands of people whose lives

depended on it, was a mere month before it was set to expire.



36.

37.
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It has subsequently emerged that the Minister had already taken a decision in
September 2021 to terminate the ZEP programme, although that decision and

the Minister’s reasons therefor were not made public at the time.

36.1. On 20 September 2021, the Director-General made submissions to the
Minister motivating for the termination of the ZEP programme. Those
submissions were disclosed for the first time in the Minister's answering
affidavit in the African Amity matter. | attach a copy of these submissions

(memorandum), marked Annexure “FA8".

36.2. While the Director-General recommended the eventual termination of the
ZEP programme, he left it to the Minister to determine the duration of any
further extension. The Director-General recommended that the Minister,
“should consider imposing a condition extending the validity of the

exemptions for a period of three years, alternatively a period of 12 months

and any other period which the Minister deems appropriate”. (paragraph

6).

36.3. The Minister approved these submissions, with the handwritten addition
that he chose an extension period of only 12 months, without providing

any reasons for doing so.

On 24 November 2021, Cabinet met to discuss, among many other things, the
future of the ZEP. On 25 November 2021, Cabinet released a statement
reflecting the decisions made at that meeting. The statement is annexed to this
affidavit as Annexure “FA9". The statement simply reflects Cabinet’s decision to

terminate the ZEP, as one of eleven other decisions taken at the meeting.
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38. On 29 November 2021 the DHA issued Immigration Directive 10 of 2021

39.

40.

(Directive 10), annexed to this affidavit as Annexure “FA10".

38.1. In terms of Directive 10, ZEP-holders were to be granted a 12-month
“grace period” following the expiry of the ZEP. ZEP-holders were
instructed to apply for other mainstream visas provided for in the

Immigration Act and its regulations during this grace period.

38.2. The Directive further suggested that banks and other service providers
should discontinue provision of services to ZEP-holders as from 1 January
2022 unless ZEP-holders could produce receipts of their applications for

mainstream visas.

38.3. Those who proved unsuccessful in their applications, or failed to apply,

would have to leave the country at the expiry of the grace period.

On 13 December 2021, the DHA issued Immigration Directive 11 of 2021
(Directive 11). The purpose of Directive 11 was simply to withdraw Directive 10.

It is annexed to this affidavit as Annexure “FA11”.

The next public statement made by the DHA came on 29 December 2021,
annexed to this affidavit as Annexure “FA12". That statement was made to
announce that the DHA had been successful in litigation brought with the
intention of challenging the Minister's decision to terminate the ZEP. My
understanding is that the challenge was removed from the urgent roll due

following the withdrawal of Directive 10.
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42.

43.

44.
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At no stage in the forgoing flurry of announcements and directives were any
formal attempts made by the DHA to call for representations from affected ZEP-

holders or to conduct a public participation process.

On 5 January 2022, the DHA published a notice in several newspapers (5
January 2022 Notice), annexed to this affidavit as Annexure “FA13", informing
all ZEP-holders that the Minister had exercised his powers in terms of section

31(2)(d) of the Immigration Act and had decided not to extend the ZEP.

On 7 January 2022, the Minister published Immigration Directive 1 in the
Government Gazette (Directive 1 of 2021). The numbering of this directive
appears to be an error, but | note that in the African Amity litigation the Director-
General has insisted that the numbering is correct. This directive is annexed to

this affidavit as Annexure “FA14”. The directive stated that:

43.1. The Minister had “decided to extend the Zimbabwean exemptions granted

fo Zimbabwean nationals for a period of 12 months”.

43.2. This 12-month extension was "fo allow the holders thereof to apply for one

or other visas provided for in the Immigration Act that they may qualify for”.

43.3. The Minister directed that no action may be taken against ZEP-holders

during the 12-month period.

On 7 January 2022, the DHA also issued a press statement, annexed to this
affidavit as Annexure “FA15” to “set the record straight’ and elaborate on the

Minister’'s reasons for his decision not to extend the ZEP. The Minister's reasons
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are based on the following submissions made to him by the Director-General of

the DHA —

44 1. that the exemptions granted to Zimbabwean nationals have always been
a “temporary measure, pending improvement of the political and economic

situation in Zimbabwe”;

44.2. that the DHA has limited financial and human resource capacity to deal

with extending exemptions;

44 3. that South Africa’s unemployment rate is increasing;

44 4. that approximately 1900 ZEP-holders applied for waivers, which were

rejected, in violation of the conditions of the ZEP; and

44.5. that some of the ZEP-holders have migrated to other visas provided for in

the Immigration Act.

45, |tis the Minister's decision that is reflected in the 5 January 2022 Notice, Directive
1 of 2022, and the Minister's press statement that is the subject of this
application. These are the operative decisions, as the previous Directive 10 has

been withdrawn.

The economic and political conditions in Zimbabwe

46. The economic and political conditions in Zimbabwe which necessitated the ZEP

and its predecessors have not materially changed.
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