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f, the undersigned,

— —— SHAUN KEVIN ABRAHAMS

do hereby make oath and state as follows:

1

INTRODUCTION

| am the National Director of Public Prosecutions of the Republic of South
Africa (the “NDPP”). | was appointed by the First Respondent (the
*President") on 18 June 2015, i.n' terms of section 179 (1) of the
Constitution of the Republic of South Africa (“the Constitution"), read
with sections 10 and. 12 of the National Prosecuting Authority Act, 32 of

1998 ("NPA Act").

Save where otherwise stated, or the context indicates otherwise, the
contenté of this affidavit are within my personal knowledge and belief and

are both i[rue and correct.

This application concerns prosecutions instituted against the Minister of
Finance (‘the Minister/Gordhan”), Mr. fvan Pillay (“Pillay”) and Mr.
Oupa Magashula (“Magashula”). For convenience, and to the extent

that the context requires, | refer to these individuals together as “GP&M.”

The applicants contend that prosecutions ought not to have been brought
in the first instance. In support of this contention, they make

unsubstantiated allegations against me and the other Respondents. On




the basis thereof they contend that | and the other Respondents are not
fit to remain in office, and that we should be suspended pending an

enquiry. We dispute this.

For the convenience of the Court, | have quoted extensively from the
documents upon which 1 rely in this answering affidavit, in particular, the

documents which justified the decision to bring charges against GP&M.

The second to fifth Respondents oppose this application. | also depose
to this answering affidavit on behalf of the fifth respondent. The .third_
respondent files a supporting and confirmatory affidavit attached hereto
marked Annexure “SA1" The fourth respondent is filing a separate
aﬁidavit. | understand that the first respondent also opposes this

application.

A word about the third Respondent, Dr Pretorius (‘Pretorius”), who
made the decision to prosecute, in consultation with Mzinyathi, the
Fourth Respondent. Pretorius, having received his LLB in 1981 from the
University of Pretoria, obtained a Masters of Law af the University of
London and an LLD at the Univérsity of Pretoria. He joined the
Department of Justice in 1976, and has been employed in prosecution
since then. He was an evidence leader at the Goldstone Commission.
He was a member of the Scorpions and a former member of the Priority
Crimes Litigation Unit.  Since October 2015 he has been Special

Director at the PCLU, in an acting capacity.

/
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| observe that the Applicants make reference to “charges” having been
laid against GP&P. That is not accurate. In fact, a summons was issued
for them to appear in Court. A charge would be formally laid only in
Court. Nonetheless, to minimize confusion, | have in this affidavit

followed Applicants’ usage of the term in its loose sense.

THE APPLICATION IS NOT URGENT

The applicant offers no more than broad-brush generalised reasons why
this matter should be heard as a matter of uréency. The applicant's per
se based upon the fact that the second, third and fourth Respondents
occupy senior positidns inrén 'import_ant organ of state falls short. One
findg no claim that for them to remain in pléce until such time as the
application is heard in the ordinary course would hinder, scupper or

prejudice any particular ongaing or pending prosecution.

It helps not for the applicant to anticipate "potential" harm. The burden is
upon the applicant to set out particular facts that establish an actﬁal or
well-grounded apprehension of irreparable loss if no relief is granted. It is
trite that the degree of abridgment of times and deviation from Rule 6 of
the Uniform Rules should be no greater than the necessary exigency of
the case. One must carefully analyse the facts of each case to
determine the degree of urgency for purposes of setting down the

application for hearing.
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The aforementioned principles were articulated in the well-known and

often quoted decision in Luna Meubel Vervaardigers (Edms) Bpk v Makin

& another (t/a Makin's Furniture Manufacturers) -1977 (4) SA 135 (W)

“Practitioners should carefully analyse the facts of each case to
determine, for the purposes of setting the case down for hearing,
whether a greater or lesser degree of relaxation of the Rules and
of the ordinary practice of the Court is required. The degree of
relaxation should not be greater than the exigency of the case
demands. It must be commensurate therewith. Mere lip service to
the requirements of Rule 6(12)(b) will not do and an applicant
must make out a case in the founding affidavit to justify the
particular extent of the departure from the norm, which is involved
in the time and day for which the matter be set down.”

Applicants have fallen short. They allege that they are “a proven severe
threat to the economy”, and that I'may “repeat my misconduct by bringing
further ill-conceived charges in the near future.” That is patently

inadequate.

Sirﬁilar language and unconvincing allegations were made in the
application brought' by the first applicant against Ms Jiba. Having made
these allegations, the first applicant's urgent application was struck from
the roll for want of urgency. Ms Jiba remained in office as-the Deputy
National Director of Public Prosecutions. The sky did not fall. In fact the
first applicant, dragged its heels, notwithstanding their forebodings as to
what was likely to happen if Jiba remained in office while the President

was considering whether to suspend her.

Here, the applicants railroaded the matter into court, gave the President

six days to suspend the Respondents and hold an enquiry, without the
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Respondents having a reasonable opportunity to respond to the
al.!egations, after having sent to the President the entire application in the
earlier application brought to have the charges set aside as irrational
(under Case No. 83058/16) in this Qourt. The affidavits in that matter,

with Annexures, ran to some‘198 pages.
It has been held that:

“Practitioners would be well advised to be more realistic and to
afford State departments a more reasonable time in which to
file affidavits.” In Re Several Matters on the Urgent Role 2013
(1) SA 549 (GSJ), para 17

Wepener J held that Applicants who abuse the court process should be

penalised, their applications struck off the roll, with costs.

It is our respectful submission that the same result should follow here.
For it was unreasonable in the extreme to expect the President to deal
with this matter within a period of six days, including weekends, and at a
time when it was reported in the media that he travelled outside the
country. And when he did not comply, the applicants immediately, the
next day — no doubt having prepared this applicatiqn in anticipation of the

President not complying within such a short period. — launched it and

claimed urgency.

Jeopardising “dozens of critical prosecutions”

The applicants say that our remaining in office would jeopardise “dozens

of critical prosecutions and investigations daily.” But applicants have not
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identified the prosecutions and investigations upon which they rely — nor
have they suggested the basis on which they say we would jeopardise
those. They effectively urge the Court to assume that, by virtue of
Respondents being prosecutors, prosecutions and investigations will ipso

facto be jeopardised.

The applicants are simply unhappy with the fact that a decision was
made to prosecute the Minister. Assuming incorrectly that the decision to
prosecufe was unsustainable, they infer that, were thé Respondents 1o
remain at their posts, they would prejudice future prosecutions and
investigations. This non sequitur cannot warrant the hearing of this

application on an urgent basis.

“Rogué” Unit investigation

The applicants say that they fear that the Minister and others may be
charged in respect of the rogue spy unit investigation. What is surprising
is that they do not say why they should not be charged if there is a case
against them to answer. It is implicit in paragraph 155 of the founding
affidavit that the applicants are suggesting that any charges arising from
the SARS rogue unit investigations would be ill-conceived. The
investigation is not complete and no decis_ion has been made one way or
the other. However, it is patently clear that the real objective of the
applicants in this application is to ensure that no charges are preferred

against the Minister arising from the SARS rogue untt, irrespective of the

/

merits of any such charges.
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| emphasise that | have stated publicly that such investigation is still on-
going. It is only once the investigation has been completed that a
decision to prosecute or not to prosecute would be made. Until then, the
Court should not allow the applicants to justify the hearing of this

application on an urgent basis on speculation.

The fact that a decision to prosecute might be made does not justify the
hearing of the application on an urgent basis. Furthermore, this does not

justify the suspension of the prosecutors.

Destruction of Economy

The suggestion thét R 50 billion was wiped out of the stock exchange or |

that it is going to be wiped out again if the Minister is charged in relation
to tﬁe rogue spy unit investigati'on is based on speculation. There is no
merit on this. | do not understand the markets to operate on the basis
that a Minister should not be charged with an offence if there is evidence
of wrongdoing on his part. One can only speculate as to how the
markets are going to react when the circumstances which led to the
charges being laid are now made public when this answering affidavit'is
filed in. Court. The markets clearly pénno’( condone the burdening of the
taxpayer with the penalty which Pillay ought to have paid himself by way
of: reducing his pension benefits — instead this penalty was paid on his
behalf by SARS because the Minister said so, and not because it is

lawful.

Allegation that President’s “failure” to act warrants urgency
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There is no merit in the ground that the President's failure to suspend

and institute an enquiry must be addressed without delay.

The applicants’ contention in this regard ignores the fact that the
President has not failed to decide. The President has not refused to
decide, nor has he refused to institute an enquiry. The President has

simply asked for more time to consider the matter.

Thé President's request for more time to deal with the matter is not
unreasonable. It is the applicants who were unreasonable by giving the
President three working days to arrive at a decision favourable to them in
circumstances where the President remains obliged to give us an
opportunity to make representations as to why we should not be

suspended.

Insofar as the application and the grounds of urgency are based on the
fact that the President has not yet favourably answered the applicants’
request, then the urgency was self-created once again to create negative
atmosphere against the government and its institutions. The Court
should not create a precedent by allowing this type of conduct to serve

as a basis for hearing applications on an urgent basis.

Redress at hearing in due course

| deny that the applicants are not going to obtain substantial redress at a

hearing in due course.

/-
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Applicants baldly state the conclusion that “substantial redress cannot be
obtained in due course” and that this “conclusion is forﬁfiéd by the fact
that the issues raised in this matter strike at the heah‘ of our constitutional
democracy ..." In addition, the applicants say that the reputation of the
NPA would suffer irreparable harm if the matter is not heard on an urgent

basis.

The allegations that the reputation of the NPA would suffer prejudice are
unfounded. At the heart of the complaint against the b'ringing of charges
against GP&M is the allegation that the charges were politically
motivated or-that they have been brought in order to pursue a political
agenda. | am not a politician. The pther Respondehts herein are also
not politicians. We have nothing againsf_the Minister. We have no
interest as to where the Minister is 'deployed or is not deployed. The

prosecutors were not influenced by any politician to bring the charges.

The Minister is a politician. He is in the best position to tell the Court if
there is anyone in politics who is pq!itically against him and who would
have influenced the bringing of éharges against him. He has not
mentioned any names nor has he himself stated under oath that the
prosecutors were influenced by this. The applicants who purport to
speak for the Minister must in their replying affidavit bring the evidence of

political interference or withdraw the allegations.

In the 25 October 2016 application in the Gauteng Division, Pretoria

(Case No. 83058/16), which is no longer being pursued following the
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withdrawal of the charges, in which the applicants sought an order that
the charges against GP&M be withdraWn, the applicants advanced
similar contentions of political interference - based also upon media

speculation.

Next move against the Minister

In paragraph 162 of their founding affidavit, the applicants say that | am
“already contemplating his next move against Min. Gordhan and, indeed,
the economy and the already-shattered reputation of the NPA.” There is
no merit in this reckless allegation. This is the type of unfounded
allegation which casts unnecessary doubt on the NPA. If the vaiue of the
Rand is affected by such speculations, then the applicants are

themselves guilty of the very conduct of which they accuse us.

| am not contemplating any move against the Minister. The decision
whether {he Minister should be prosecuted would be made once the
relevant investigation has been completed. The NPA is not going to be
held to a ransom by civic organisations such as the applicants in order to

prevent prosecution where there is a basis to prosecute.

If the investigation reveals that there is a basis to prosecute, | have no
doubt that the relevant prosecutors will take the appropriate decisions

and take public interest into account.

The Court should not be pressed into hearing this application on an
urgent basis, simply because there is a fear that the Minister is or is not

going to be charged. The Minister is not the only person in this country

//”
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who is the subject of an investigation. The fact that he is the Minister

does not justify the hearing of this application on an urgent basis.

In the premises, the application ought to be struck-off the roll with costs

including the costs consequent upon the employment of three counsel.

THE APPLICATION IS PREMATURE

| have made the point above that the application is premature and that
the.applicants must simply wait for the President to \fnake the decision
which they have requested him to make. It is only once the President
has refused to make the decision that the matter would then be ripe to be
brought to Court for adjudication. Until then, the matter is not ripe for

judicial review.

The President has not been given a reasonable opportunity to apply his
mind as to whether or not he should act in terms of :section 12(6) of the
NPA Act. The notice of motion, in paragraph 1 challenges the “the
failures, alternatively, refusal by the first respondent” to take steps under
section 12(6)(a) of the NPA Act. But the President has in no sense
refused to invoke his section 12(6) 'powers. Nor can ‘he properly be said
to have failed to have exercised those powers. Effectively, the applicants
are abusing the process by attempting to stampede the exercise of a
weighty discretion without affording either the opportunity for those
affected {o make representation, nor for the President properly to apply

his mind.

The applicants’ demand to the President came on 1 November, stating:
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“Please confirm, in writing, by no later than 16:00 Monday, 7
November 20186, that you will provisionally suspend Mr Abrahams, JP
E’retorius SC and S Mzinyathi from their office, pending enquiries into
their fitness fo hold office as contemplated in secfion 12(6)(a)", read
with, inter alia, section 14(3) of the Naticnal Prosecuting Authority Act,

1998, and that you will forthwith institute such enquiries.” (para 17)

The demand was acknowledged by way of a letter in which the
Presidency stated that the demand required a proper investigation, that

would take until 21 November.

A letter from the applicants, (a copy whereof is attached to the founding
affidavit as Annexure FA13), rejected the extension request. This
application was lodged on 9 November, setting the matter down to be

heard on 22 November.

On 14 November, the President addressed Iettefs (attached hereto
together as Annexuré SA2), to the Second, Third and Fourth
Respondents, requesting that we make representations as to why we
should not be suspended, by 28 November. We are in the couré.e of

preparing same.

It would be inconsistent with our rights to be subjected to suspension and
enquiry without the opportunity properly to state our case. The
consequences of suspension are not trivial. As has been recognized by

the courts, detrimental reputational consequences will almost invariably
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follow a suspension, more so when unfounded serious allegations are

made such as in this case.

Moreover, the suspensions may persist for a long duration, especially if

- the outcome of the investigation is subject to judicial review and

potentially subsequent appeals. Reference will be made at the hearing
of this matier to a case that remains pending in the Pretoria High Court,
in which FUL challenged the decision of the President not to suspend Ms
Jiba as Deputy National Director of Public Prosecutions. Pending final
relief, FUL sought to have her suspended and further prevented from
discharging her functions as a member of the National Prosecuting
Authority. Dismissing the application for interim relief, Prinsloo noted t_hat
it was not possible to anticipate when the main application would be
finally determined, and that it might result in an appeal process years into

the future:

“The impact of such relief, if it were to be granted, on the lives and
careers of [the individual Respondents], let alone the NPA, is

. obvious.” (Freedom Under Law v NDPP (Case No. 89849/15) (19

Nov 2015), para 26.}

The applicants appear unaware of the disruption in prosecutorial
functions that could result from the steps they are demandiné.
Significantly, they have accepted that we “occupy positions at the very
heart of the NPA’s ability to function effectively to fulfil its constitutional

mandate.” The applicants’ suggestion that there would be no harm if |

! 14
Vi
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were suspended because the previous NDPP, Mr Nxasana, has
indicated that he is willing to return as NDPP (para 120), is entirely
frivolous. it is frivolous because the second applicant, Freedom Under
Law, is also the second applicant in Case No. 62470/15 in this
Honourable Court. In that case they, together With Corruption Watch
NPC seek to review a settlement agreement pursuant to which Mr

Nxasana left office.

They have cited me as a respondent in that matter. | mention that | was

not involved at all in the termination of Mr Nxasana's appointment as

NDPP. However, what is pertinent here is that in the founding affidavit,
the second applicant makes reference to an enquiry which was instituted
by the President against'Mr Nxasana under section 12(6), élthough he
was.not suspended. When the enquiry commenced; it was immediately
terminated and the settlement agreement was entered into. However, in
the founding affidavit, Freedom Under Law makes reference to the
allegations against Mr Nxasana which prompted the section 12(6)
en‘quiry. They are aware of these allegations and yet now support his
reéppointment as NDPP, Irrespec;rive of the settlemént agreement, they
are invited to tell this Honourable Court whether they honestly support his
reappointment, taking into account the allegations against him of which

they are aware, notwithstanding the content of his settlement agreement.

/.

/
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SEPARATION OF POWERS

The relief which the applicants seek would violate the doctrine of
separation of powers which this Court has consistently protected.
Directing the President to suspend employees of a constitutional

institution would clearly violate the doctrine of separation of powers.

As | have stated above, the position would have been different if the
applicants were asking the Court to direct the President to consider the
matter within a reasonable time which time aillows the affected parties a

reasonable opportunity to be heard before the decision is taken.

The Constitutional Court has observed:

- “Although there are no bright lines that separate the roles of the
Legislature, the Executive and the Courts from one another, there are
certain matters that are pre-eminently within the domain of one or
other of the arms of government.and not the others. All arms of

government should be sensitive fo and respect this separation.”

This caution is pertinent in this instance because the section 12(6) power
is exclusively vested in the President, who necessarily exercises a wide

discretion, with an irreducible political component in this regard.

There is nowhere fo be found in the applicants’ papers an allegation that
the President's decision under section 12(8) of the NPA Act constitutes
administrative action. That is because it is clear that the power, being a

corollary of the power to appoint, is quintessentially executive action. As

y.

16




93

the Constitutional Court has held: *f would not be appropriate to
constrain executive power fo requirements of procedural fairness, which
is a cardinal feature in reviewing administrative action. These powers to
appoint and to dismiss are conferred specially upon the President for the

effective business of government.” (Masethla v President of Republic of

South Africa, 2008 (1) 566 (CC), para 77).

It was necessary for the President to apply his mind in similar fashion
when in late 2015, thé Democratic Alliance invoked section 12(6)(2), in
demanding that he takes steps against Advocate Jiba. Ultimately the
.Cape High Court dismissed their application. Dolamo J's words in his

judgment are apposite:

"Unwarranted suspension brought about by untested allegations may
disrupt the smooth running of the institution. While the President is
empowered by section 12(6)(a) to take swift action when necessary fo
allay concerns about the integrity of the NPA or when the conduct of
the DNDPP is called into question, he however, cannot do so without
' due consideration for all the relevant factors and circumstances. In
this respect, he would call for, be guided by and rely on people who
have intimate knowledge of the facts and their surroundi{?g
circumstances. He will be in a better position fo exercise his

discretionary powers on receipt of appropriate advice.” [Citation para

88]
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The judgment vindicates the President's decision in casu to await
representations from the Respondents before exercising his decision.

Dolamo J wrote that the President would also need to consider the other

side of the story:

"Relevant facfors which the President would consider would include

infer alia, Adv Jiba's response fo the criticism which had been levelled

against her." [Para 89]

EQUALITY BEFORE THE LAW

The applicants are not incorrect in their contention that this matter

implicates concerns of great political and legal import.

But the premise of applicants’ position is that the Minister and other high-
ranking officials who were the subject of the 11 October charges, must
enjoy special treatment by virtue of their high office. That is entirely
inconsistent with one of the most fundamental principles of the rule of
law, which must always be foremost in a prosecutor's mind: Equality
before the law. It is, of_ course, true that broader social and political
consequences must be taken into account by a prosecutor under the
heading of “public interest factors”. It would be outrageous to suggest,
however, that the latter confer a kind of impunity upon high public

officials.

The applicants submissions regarding the adverse economic impact of
the decision to charge the Minister is just another way of arguing that

those holding high government positions must be treated with kid gloves.

18
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The Respondents submit that a court should in any event give no weight
to speculation about the effect of the prosecutorial decisions upon the
aggregate capitalisation of the Johannesburg Stock Exchange (“JSE.")
Prices on that exchange are notoriously volatile, and responsive to any
number of social, economic, and political developments, both

domestically and internationally.

The applicants tell us that some R50 billion was wiped off the
Johannesburg Stock Exchange the day that the charges were
announced, 11 October 2016. Bui, like the applicants’ other apocalyptic
allegations, this should be seen in context. Consideration of the total
capitalisation of the JSE affords some context. | refer to a table
(attached hereto as Annexure SA3), reflecting that the total market
capitalisation of the JSE in 10 October was about R1 trillion. As
intimated by the applicants, thié fell to some R950 billion by close of
business the next day, 11 October. What the applicants elide is that by
the next week, the market had recovéred all of its losses, and was back
up at R1 trillion. But by 11 November, the market had dropped to R920

billion - significantly below where it s:tood prior to my announcement.

Against that backdrop, the suggestion that the institution of the charges
has had an enduring effect upon the‘South African economy is belied by
these short-term market movements — which saw the entire R50 billion
“loss” to be swiftly recouped, then lost again for entirely independent
reasons. The losses upon which the applicants place such store are

/-

notional, or “paper” losses.
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f return to the principle of equality before law. That principle is enshrined
in section 9(1) of the Constitution, whereunder all are equal before the
law and have the right to equal protection and benefit of the law. Section

32(1)(a) of the NPA Act provides:-

‘A member of the prosecuting authority shall serve impartially and
exercise, carry out or perform his or her powers, duties and functions
in good faith and without fear, favour or prejudice and subject only to

the Constitution and i‘he law.”

It is relevant in this regard that section 22(4)(f) of the NPA Act requires

the National Director to bring the United Nations Guidelines on the Role
of the Proéecutor to the attention of the Directors of F’ublic Prosecutions,
Special Directors and prosecutors and to promote theirlrespect for and
compliance with the principles contained therein, within the framework 6f

our own national legislation.

The principle that like cases must be treated alike implies that there must
be general rules that must be impartially applied, “that is fo say, that
prosectitions apply statutes without discrimination, dr fear or favour, to all

those whose cases fall within the scope of the rufes.”
Advocate Downer SC has written:

‘Rule of law proponents want decisions regarding prosecutions to be
as fair as possible. They want everyone who commits a crime fo be
prosecuted or not prosecuted equally, according to the same criteria.

This means that they do not want prosecutors to decide arbitrarily to
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prosecufe some people who commit crime, but not others who also
commit similar crimes. In particular, they do not want the politically or
socially powerful, those .WhO have connections to the right people or
groupings and those who are simply rich, to escape prosecution either
because of their status or because they have the means to influence

or control prosecutors.”

“Prosecuting the powerful for serious offences is almost without
exception the strongest prosecutorial imperative that trumps the other

considerations of public policy.”

ALLEGED ULTERIOR PURPOSE

For the reasons set out infra, based on the circumstances which led to
the- charges being brought, the decision to prosecute is eminently
justified when tested against the threshold of prospects of success. That
being so, all that remains is applicants’ aIIIegation that the prosecution
was. animated by improper purpose. By implication, it would appear that
the alleged purpose was fo serve the interests of the political function
within the ruling party who are aligjned against the M'inister, and wish to
see him removed from the Cabinet. That motivation |s alleged in obligue
and indeterminate Janguage by the applicants; it is respectfully submitted
that fhe court can attach no weight whatsoever thereto. | have dealt with

vague, open ended allegations of political interference elsewhere.

But there is a further point. Even if the prosecution was animated by an

improper purpose, that would not suffice to render the prosecution bad in




law. What is required, according to Harms DP is that the prosecution has

used its powers for ulterior purposes.

66  Harms DP wrote:

“A prosecution is not wrongful merely because it was brought for an
improper purpose. It will only be wrongful if, in addition, reasonable
and probable grounds for prosecutmg are absent, which, in any event,
can only be determined once criminal proceedmgs have been
concluded. The motive behind the prosecution is irrelevant because,
as Schreiner JA said in éonnection with arrests, the best motive does
not cure an otherwise illegal arrest and the worst motive does not
render. an otherwise Iegél arrest ilegal. The same applies (o

prosecutions.” [National Director of Public Prosecutions v Zuma 2009

(2) SA 277 (SCA), Para 37.]
67 Harms DP added:'

“This does not, however, mean that the prosecution may use its
powers for 'ulterior purposes’. To do so would breach the principle of

legality. The facts in High stead Enfertainment (Pty) Ltd t/a 'The Club'

v Minister of Law and Order_and_Others, iflustrate and explain the |

point. The police had confiscated machines belonging to Highstead
for the purpose of charging it with gambling offences. They were
intent on confiscating further machines. The object was not to use
them as exhibits - they had enough exhibits already - but to put

Highstead out of business. In other words, the confiscation had

/
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nothing to do with the infended prosecution and the power fo
confiscate was accordingly used for a purpose not authorised by the
statute. This is what 'ulterior purpose’ in this context means. That is
not the case before us. In the absence of evidence that the
prosecution of Mr Zuma was not intended fo obtain a conviction, the
reliance on this line of authority is misplaced as was the focus on

motive.”

Although the applicants herein have not expressly alleged bad faith they
suggest that there has been political interference in the decision making

process. We deny this. .

| take umbrage at the allegation that | was implacably committed .to
pu.rsuing the prosecution, and relented only in the face of external
pressure. In point of fact, as | told Parliament in my 4 NoVembér
briefing, at the time | considered considering whether or not to withdraw
the charges, | encountered resistance from Lisutenant-General Ntlemeza
(“Ntlemeza”), Head of the Directorate for Priorities Crimes Investigations
(“the Hawks") who:strongly contended that the charges should not héve

been withdrawn.

| wrote to Ntlemeza on 17 October 2016 (in a letter attached hereto'as
Annexure SA4), advising that Magashula and Pillay had made
representations in which they requested me to review the decision to

prosecute. | invifed Nilemeza to make fepresentation by no later than

/.

19 October 2016.
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In a letter of 18 October 2016 (attached hereto as Annexure SAS5),
Ntlemeza responded by saying that the DPCI would not be making any

representations, but would await my decision.

On 30 October, a letter attached as Annexure SA6 was hand-delivered to
me. (It will be noted that the signature line incorrectly reflects 31
October; the NPA date stamp was affixed only 31 October.) [ had hand-

delivered to me received a letter from Ntlemeza saying:

“It is our considered view that your decision is nbt made in good faith
on evidence that we have gathered as an investigative agency in this
matter. Rather it seems to us that you make this decision based on
the noise made by politicians, civil sociely lobby groups, and the

media sympathetic to the accused.

It is our considered view that we have a strong case against the
accused, despite all contrary views of the so-called opinion makers
-and legal experts in the media.: If the accused have any defences fo
.the charges or any issues with regard fo their prosecution the place to
‘ventifate that is an open court through a criminal trial and be cross

examined fo expose the truth.



We mention all these issues of which you are aware to highlight one
issue: that it would be improper for you as NDPP to stall or withdraw

the prosecution of the accused persons in this matter.”

73 On 31 October 2016 (in a letter attached hereto as Annexure SA7), |
informed Ntlemeza that | had reviewed the decisions to prosecute
Magashula, Pillay and the Minister, having concluded that it would be
difficult to prove intent beyond reas_onable doubt. | indicated further that |
would thereafter be responding more fully to him, as indeed | did on 8

November.

74  On 8 November 2016 (in a document attached hereto as Annexure

SA8), | wrote further:

“Your view adopfed in para 9 of your Iétter, dated 30 October 20186, is
rather regrettable in thét you alleged that my decision to withdraw the
bharges against Messrs Magashula, Pillay and Gordhan was ‘based
on the noise made by politicians, n‘ciw'l society lobby groups, and the
media sympathetic to the accused’. In this regard you are completely
incorrect and ill-informed. My'-’ decision was based purely on the
merits of the matter after having reviewed the matter and having
directed further investigations aioﬁg with the applicable legal

provisions.”

THE STRUCTURE OF NPA

75 An overview of the structure of the NPA is useful in understanding the

distinction between the power to institute a prosecution and the
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subsequent exercise of the power to review and set aside, which is

vested exclusively in the NDPP

Section 2 of the NPA Act provides for a sin'gfe prosecuting authority.
Section 3 reiterates that there is a single prosecuting authority consisting
of “the Office of the National Director and the offices of the prosecuting
authority at the High Courts, established by section 6(1)". Section 4
referred to above sets out the composition of the prosecuting authority.
Section 5 established the office of the National Director of Public
Prosecutions and places the National Director at its head. Section 6
established offices for the prosecutihg authority at the seat of each High

Court division.

‘The NDPP is appointed by the President and vested by section 179(2) of

the Constitution and Chapter 4 of the NPA Act with the powers, functions
and duties to in.stitute criminal proceedings on behalf of the State and to
carry out any necessary functions and duties incidental thereto. The
NPA has Deputy National Directors of Public Prosecutions ("DNDPP’s"),
several Directors of Public Prosecutions (‘DPPs") at the seat of each
Provincial Division of the High Court and Special Directors of Public

Prosecutions ("SDPPs") who are all accountable to the NDPP

A number of sections of the NPA Act deal with hierarchical appointments.
Section 16 provides for the appointment of prosecutors. Section 20(1)

states that the power to institute criminal proceedings contemplated in

26
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s 179(2) of the Constitution “vests in the prosecuting authority and shall,

for all purposes, be exercised on behalf of the Republic.”

~ Section 20 subsets (2)-(5) provide as follows:-

“(2} Any Deputy National Director shall exercise the powers referred to

in subsection (1) subject fo the contro! and directions of the National

Director.

(3) Subject to the provisions of the Constitution and this Act, any
Director shall, subject to the control and directions of the National
Director, exercise the powers referred to in subsection (1) in respect

of —

e

(a) the area of jurisdiction for which he or she has been appointed;

and

(b) any offences which have not been expfessly excluded from his or
her jurisdiction, either generally or in “a specific case, by the

National Director.

Subject to the provisions of this Act, any Deputy Director shall, subject
to the control and directions of the Director concerned, exercise the

powers referred to in subsection (1) in respect of. —

(a) the area of jurisdiction for which he or she has been appointed;

and

(b) such offences and in such courts, as he or she has been
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authorised in writing by the National Director or a person

designated by the National Director.

(5) Any proset:utor shall be competent fo exercise any of the powers
referred to in subsection (1) to the extent that he or she has been
authorised thereto in writing by the National Director, or by a person

designated by the National Director.’

Section 21, consistent with s 179(5) of the Constitution, provides for the
National Director, with the concurrence of the Minister and after
consultation with other Directors, to determine prosecution policy and
issue policy directives which must be observed in the prosecution

process. Section 22(1) of the NPA Act provides:-

“The National Director, as the head of the prosecuting authority, shail
.have authority over the exercising of all the powers, and the
performance of all the duties and functions conferred or imposed on or
assigned lo any member of fhe prosecuting authority by the

Constitution, this Act or any other law.”

As will be argued at the hearing, this broad empowerment does not
authorise or mandate the NDPP to continually insert himself into initial

determinations fo institute prosecutions.

THE NDPP’S POWERS OF REVIEW

Section 179(b)(d) of the Constitution, which empowers me as the

National Director, when requested, o review a decision to prosecute or
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not to prosecute. After consulting the relevant Director; and after taking
representations, within a period as specified by me, from the accused
persons, the complainant and any other persons or party whom |

consider relevant.

This is in line with the provisions of section 179(5)(d) of the Constitution,
read with section 22(2)(0) of the National Prosecuting Authority Act 32 of
1998 (the “NPA Act”), to review a decision to prosecute and to decide

whether to continue or discontinue a prosecution.

The NPA receives representations from accused persons and/for their
legal representatives in respect of matters in both the lower and High
Courts, which are submitted to the Control Prosecutors, Senior Public

Prosecutors, Chief Prosecutors, the DPP Offices and/or to Special DPPs.

Since my appointment in June 2015, | have reviewed numerous cases.
In giving effe_ct to my constitutionally entrenched review powers | have
overruled the origina] decisions of Directors of PleIic Prosecutions and/or
Special Directors to prosecute or to discontinue prosecutions in more
fhan 16 instances: | have also agreed with thé' original'decisions of

Directors of Public Prosecutions and/or Special Directors in 97 matters.

Whilst | have the power to institute a prosecution, | would only do so in
very rare instances. If | made a decision to prosecute, it would not be

competent for me to review my own decision in terms of the Constitution

or the NPA Act. (In National Director of Public Prosecutions v Zuma

2009 (2) SCA 277 (SCA) at 305, para 70, Harms DP said. "Sgction

i



179(5)(d) does not apply to reconsideration by the NDPP of his own
eatlier decision but is limited to a review of a decision made by the DPP

or some other prosecutor for whom a DPP is responsible.”)

87  Section 24 of the NPA Act sets out the powers, duties and functions of

Directors and Deputy Directors. Section 24(1) provides as follows:-

“Subject to the provisions of section 179 and any other relevant section of
the Constitution, this Act or any other law, a Director referred fo in section

13(1)(a) has, in respect of the area for which he or she has been appointed,

the power fo —

(a) institute and conduct criminal proceedings and to carry out functions,

incidental thereto as contemplated in section 20(3);

(b) supervise, direct and co-ordinate the work and activities of all Deputy

" Directors and prosecutors in the Office of which he or she is the head;
(¢) supervise, direct and co-ordinate specific investigations; and

| (d) carry out all duties and perform all functioné, and exercise all powers
conferred or imposed on or ‘assigned to him or her under any law which

js in accordance with the provisions of this Act”

THE RELIEF WHICH APPLICANTS SEEK IS NOT COMPETENT

88 In this application, the applicants seek, in the main, an order in terms of

which the alleged President's “failures, alternatively, refusal’ are

30
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reviewed and set aside. [f this relief is granted, then in that event, the

applicants seek certain mandatory relief against the President.

All of the relief which the applicants seek is not competent in law for the

following reasons:

No failure to decide, or refusal to decide

In a letter dated 1 November 2016, the applicants requested the
President to suspend me and to conduct an enquiry into my fithess to
remain in office. In this letter, the applicants gave the President until 7

November 2016 to “please confirm, in writing, by no later than 16.00

Monday, 7 November 2016, that you will provisionally suspend Mr.

Abrahams ..."

It therefore appears that what the applicants wa.nt from the President is a
decision to suspend me and the other Respondents and then conduct an
enquiry into our fitness to remain in gffice. It is this decision which they
say the President has failed to take or has refused to take. There is no
merit in the applicants’ suggestions in this regard. The suggestions are

factually incorrect,

In a letter dated 7 November 2016 attached to the applicants’ founding
papers as FA12, the President requeéted the applicants to grant him “an

extension until 21 November 2016" to respond to their letter.

The President further said that his extension would give him “a proper

opportunity fo address what no doubt is a serious matter with the affected
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parties in anticipation of any action he may contemplate, after having

considered such in its entirety.”

It is clear that the President has not failed to take a decision. Nor has he.
refused to take a decision. On the contrary, on the evidence attached to
the applicants’ own founding papers, the President has asked for more
time to consider the applicants’ request and to address the request,
which even on the applicants' version is a serious matter, "with the

affected parties in anticipation of any action he may contemplate ..."

In the light of the above, the President has not failed to take a decision
and has not refused to take a decision. The review relief is therefore,
premature. The applicants cannot in law seek to revi*za.wr a decision or a
failure to take a decision whilst the relevant procesées are still in
progress. The applicants must wait for the Pfesident o say: | refuse your
request or they must wait for a reasonable time to lapse before they
contend that there -has been a failure to take a decision (within a

reasonable time).

Léqalitv review is not competent

In their founding affidavit, the applicants seek to review the alleged failure
and refusal to take a decision on the ground that the alleged failure and

refusal “are irrational and unfawful.”

Insofar as the applicants rely on alleged irrationality, the relief which they

seek can only be granted under what is now referred to as legality

32



review, i.e. judicial review other than in terms of the Promotion of

Administrative Justice Act 3 of 2000 (“PAJA").

98  The decision which the applicants requested the President to take is a

decision which they say must be taken in terms of the provisions of the

NPA Act.

09  Insofar as the President is required to take a decision in terms of the
NPA Act, such a decision would, once taken, constitute administrative
action in terms of section 1 of PAJA. Similarly, the failure to take a
decision in terms of the NPA Act onId constitute an administrative
action in terms of section 1 of PAJA. This being the case, judicial review
of these administrative actions can only be conducted in terms of section

6 of PAJA and not under legality review.

100 In:view of the fact that the decision and the failure to take a decision in
issue would constitute an administrative action in terms of section 1 of
PAJA, it follows that PAJA applies and legality review is not available in

circumstances where PAJA applies.

101 The applicants cannot ignore PAJA and seek to rely on legality review
where PAJA applies. In the premises, the relief which the applicants
seek is not competent and the application ought to be dismissed with.

costs.

If relief is sought in terms of PAJA

/-
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Even if it may be assumed, in favour of the applicants, that the relief
which they seek is sought under PAJA, the relief is still not competent in

law for the reasons which | set out below.

102.1 Firstly, no administrative action has been taken. PAJA applies
only if an administrative action has been taken. In this case, no

administrative action has been taken.

102.2 The President has simply asked for more time to consider the
applicants’ request. This does not constitute an administrative
action as defined in section 1 of PAJA and it is not reviewable. If

- that constitutes an adminisfrative acﬁon, then in that event, that
is what the applicants should be seeking to review — as it
appears from their notice of motion, they do not seek to review

the President’s decision to request more time to deal with their

request.

102.3 Secondly, the President has not failed or refused to take a

decision for purposes of sections 1 and 6 of PAJA.

Section 6(2)(g) of PAJA of PAJA provides that a Court has the power to
judicially review an administrative action if the action concerned “consists

of a failure to take a decision.” This is. not what happened in this case.

Section 6(3) of PAJA provides that if a person relies on section 6(2)(g) as
a ground of review, such a person may, in respect of a failure to take é
decision, where there is a duty to take a decision but there is no time

prescribed for taking the decision (such as in this case), institute judicial

/
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review proceedings on the ground that there has been an unreasonable
delay in taking the decision. This is not what happened in this case.

There has not been an unreasonable delay on the part of the President.

The applicants’ request for the President to take a decision and respond
to them within a matter of three business days is not only unreasonable
but it is also irrational. The time frame prescribed by the applicants
suggests that the Presi_dent only has the applicants’ matters to deal with
and does not have other matters of the State to deai with. It also
suggests that | and the other Respondents do not have a right to make

representations to the President before the decision in issue is taken.

The applicants’ unreasonable time frame. prescribed .for the President to
take a decision to respond to them fails to take into account that | and the
other Respondents are entitled to make representations to the President
as to why we should not be suspended and why an enquiry into our
fitness should not be held. For this purpose, the President must give us
a reasonable time to make such representations. We would object to the
President giving me a mere two days to respond to such an important

matter.

The applicants c[éarly only have themselves to blame for not haQing
received a response from the President — they simply have not given hfm
time to consider their request and for him to give me and the other
Respondents a reasonable opportunity to make representations as to

why the President should not take the decisions they want the President
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to take. This process on its own may take its own time depending on the
issues which the President may want the other Respondents and me to

respond to.

The time for the President to make a decision or to refuse to make a
decision is still to come. It is premature to pre-empt the President's
decision in this regard because such a decision can only be taken after |
and the other Respondents have exercised out rights to make
representations and to show cause why we should not be suspended

and why the President should not agree to the applicants’ request.

In relation to the above, the applicants have attached to their request to
the President, founding papers in an application to which the other
Respondents and | héve not yét filed answering . papers. In such
founding papers, they make allegations of political interference, politicél
influence and the like. The allegations of “sinister ulterior pﬁrposes" and
‘political agenda of others” are repeated in the present application. We
are preparing a full response to the applicants requesf to the President to
invoke section 12(6) and this ‘will be submitted to the President..
However, the fact that the applicants have repeatedly raised the issue of
"QIterior purposes”’, “political agenda”, “political interference” and “political
inﬂuence”, means that it is important in the decision they want the
President to make. These are aséertions which.have been made purely
as conclusions but where there are no facts to support this. In order to

respond to these allegations, we would request the President to obtain

from the applicants the evidence upon which this is based, other than
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media hype. We must be placed in the position to meaningfully respond

thereto.

Suspension and enquiry relief

As far as this relief is concerned, the applicants seek an order in terms of
which the President is directed fo suspend me and the other

Respondents and then hold an enquiry into our fitness to hold office.

- This relief is not competent.

110.1  Firstly, this relief is not competent due to the fact that it depends
on the review relief referred to above and | have demonstrated

that the review relief is not competent for the reasons stated

above.
110.2 Secondly, this relief is not competent for the following reasons:

The relief would result in the Court ‘violating the doctrine of separation of
powers. The decision to suspend and to hold an enquiry is vested upon
the President. The Court has no power to interfere with the President’s
decision making 'proéess in that regard. At best for the applicanté, the
Court is competent to direct the President to consider whether or not to

suspend and then hold an enguiry. |

Section 12(6) upon which the applicants rely does not impose a
peremptory obligation upon the President to suspend and hold an

enquiry. The section says that the President “may provisionally suspend’
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which means that the President is entitled to consider whether on the

facts before him, a suspension should be ordered.

The President cannot be divested of that power and should be allowed a
reasonable opportunity to consider whether or not to suspend. The
judiciary cannot step into the President’s shoes and then decide for the

President that a suspension and an enquiry shouid be held.

Section 12(8) also says that the enquiry which the President may direct is
one which “the President deems fit’ and not one which “the Court deems
fit" The relief which the applicants seek, as presently formulated, does

not make any provision for the President to consider as to which type of

‘an enquiry “the President deems fif' and the Court is also not asked to

determine the type of an enquiry which “the Court deems fit'.

Section 12(6)(e) deals with the question whether we should be paid a
salary if we are suspended. The applicants are silent on this issue in the
relief which they seék. This makes it even mdre impossible for the Court
to grant the relief which the applicants seek because doing so would
divest the PreSideht of the power to determine if we should be paid o:r. not

and if we should not be paid why we should not be paid.

On a proper interpretation of section 12(6) of the NPA Act, it does not
prescribe the reasons for which the President may suspend. This being
the case, the Court cannot prescribe reasons for suspension in

circumstances where the Legislature left that issue to the President.

38
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The fact that charges were brought against the three individuals and
have been withdrawn does not mean that the prosecutors must be
suspended. Otherwise, that would, for example, result in prosecufors
being dismissed for not obtaining convictions on the argument that they
should not have initiated prosecutions. That would result in an absurd

situation.

In the premises, the application ought to be dismissed with costs
including the costs consequent upon the employment of three counsel

representing the second, third and fifth Respondents. .

[ now turn to deal with lack of urgency and then respond to the other
allegationé contained in the applicants’ founding papers to the extent that
it is still necessary to do so. Where necessary, | would expand on some
of the issues dealt with above insofar as it concerns the basis on which |

state that the relief which the applicants seek is not competent in law.

BACKDROP TO THE PROSECLLTIONS.

During September 2016, Sello Maema (“Maema”), a Deputy Director of
PUinc Prosecutions in the Nationél Prosecutions Aﬂlthority ("NPA"), who
is:responsible for providing guidance for the investigéﬁon of the so-called
Rogue Unit, briefed the NPA management on the alleged involvement of

the Minister in the unlawful authorisation of the following:

120.1 Firstly, the payment by the SARS of Pillay’s penalty to the
Government Employee's Pension Fund (“GEPF”), which arose

as a result of him taking early retirement. The penalty amount
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120.2

120.3

122.1

was in excess of R 1.2 million. There is no dispute that this
amount was paid by the SARS on behalf of Pillay in
circumstances where Pillay ought to have paid this amount
himself by way of reducing his pension benefits as provided for in

the Rules of the GEPF.

Secondly, the reappointment of Pillay to his very same position in
circumstances where Pillay himseif said he wanted to take ea.rly

retirement.

Thirdly, the approval of Pillay's early retirement in circumstances
where the intention behind such early retirement was to gain
access to pension benefits for purposes of providing educatibnal
funding for Pillay’s children and his reappointment at the same
time — once the basis for him accessing the pension benefits had

been created.

" If there ‘is nothing wrong with the 'above, there is no reason why the
govérnment does not allow all of its employees who are struggling ’;0 pay
university fees fér their children, to notionally take early retiremeﬁt and
then get reappointed at the same time so as to enable them to obtain
access to their pension benefits to fund the university education of their

children.

Maema'’s briefing revealed that:

There had been an initial retirement application interposed by

Pillay in 2008, which is referred to in the affidavit of Coetzeg.
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122.2 In 2009 after Gordhan had been appointed as the Minister of
Finance, Pillay submitted a memorandum dated 27 November
2009 to Magashula attached hereto as SA9, who was the

Commissioner for SARS at the time (“the first retirement

application’).

122.3 In this memorandum, Pillay motivated his first retirement

application as follows:
“PURPOSE

The purpose of this memorandum is to explain that | have decided fo
take early retirement as well as to request you to consider to recommend
for possible approval by the Minister certain related matters that will flow

from my decision {o take early retirement.
DISCUSSION

As you know, | have been working in the Public Sector for the past 15
years, 10 which have been spent at SARS. For the most part of this
period, especially my tenure with SARS, | was expected to perform at a
very high level accompanied by the accountabilities that go Withbthe
performance of such a high-level job. This exacted its toll from me iﬁ the
sense that my health condition is slowly deteriorating. Added to this, my
family responsibilities, for a long time, suffered on account of the
dedication required by my job. With the aforementioned in mind, although

stifl not easy, | have decided fo take early retirement.

4



However, | am still enthusiastic about SARS and the tremendous
contribution it makes towards the establishment of an even better South
Africa for all its citizens. With a view thereto, | am willing to serve in

SARS in a different capacity where the demands of such a job will

positively support the reasons why | am in the first instance taking early

retirement.

Should you favourably consider my proposal to serve SARS in a different

capacity, such service will have to be subject to that ! be appointed as a

contract employee. This will allow me more flexibility in terms of making a

decision to finally part ways With SARS, should | come to such a

decision. The second condition would be that my early retirement is
approved in terms of the provisions of section 1 6(6)(a} and (b) of the
Public Service Act, meaning that the Minister, in terms of the provisions
of the abovementioned section approve that the penalty imposed on my
pension benefits per Rule 14.3.3(b) of the GEPF Rules be paid by SARS
to the GEPF. The GEPF has indicated that the penélty amount on my
pension benefits that the employer has to pay on "my behalf is R1 292

732,68.
R.ECOMMENDA TION
My recommendations are that you please:
take note that | intend fo take early retirement
‘consider fo approve that | be appointed in a different capacity in

| A

SARS on a contract basis; and



consider to recommend to the Minister that he approves that the
penalty on my pension benefits be paid on my behalf to the GEPF

by the employer.” (own emphasis).

123  What is clear from the above quoted memorandum is the following:

124

125

123.1

123.2

123.3

Pillay's decision to take early retirement was for personal
reasons which had absolutely nothing to do with the business of

SARS at the time (and even thereafter);

Pillay asked to be appointed in a “different capacity’ where the
demands of such a job will positively support “the reasons why |

am in the first instance taking early retirement.”

Pillay was fully aware that the ordinary consequences of his

decision to take early retirement were, amongst others, that he

himself would have 1o pav= a penalty to the GEPF for his_early

retirement and it is for this reason that he then asked SARS “fo
pay on behalf’ of himself the amount of R1292 732,68 as
opposed to him paying the penalty himself from his own personal

funds by having his pension benefits reduced

Also, in 2009 Pillay wrote directly to the Minister where he made a

different request to approve his application for early retirement for

different reasons (“the second retirement application”).

In his undated memorandum attached hereto as SA10 motivating the first

retirement application, Pillay said the following to the Gordhan:

/ 43



- *Dear Pravin,
PURPOSE

The purpose of this memorandum is to explain the reason why | have
decided fo take early retirement as well as fo request you to consider to
approve/recommend cerfain related matters that will flow from my

decision fo take early relirement.
DISCUSSION

I have reached the stage in my life where it has become a reality that |
had to make some very irﬁpoﬂant decisions about the education of my
thldren. The decisions | have taken will require a considerable capital
investment, money that can be raised by means of a bank loan, but
which would be prohibitively expensive in view of the current financial
circumstances where very high rates of interest are the order of the day
and indications are that this situation will prevail for the foreseeaple

future,

fn view of this | have decided to inform you that | intend to retire in 2009
when | reach the arge of b6 years. As | have already reached the ear}iest
optional retirement age of 55 years in ferms of the SARS retirehvent
provisions, the retirement benefits will provide me with a lump sum
benefit (which will financially support the decision | have made in terms of
the education of my children) as well as a monthly pension. Whilst this

may not be ideal in terms of maximum benefits when finally retiring, | am

po.



of the opinion that this is the best option available to me as far as my

children’s education is concerned.

This brings me fo the second issue at stake, namely how | view my
retirement as rafsed above. Clearly | am doing this on account of a
matter that has nothing to do with my work at SARS. | still feel that | am
still cabable of doing my work, | still have the enthusiasm and will to do it
and [ am of the opinion that through my work, | can still contribute to the
establishment of an even better South Africa for all its citizens. Taking
this into account, 1 will appreciate it if you will consider to approve that
immediately after rhy early retirement, appoint me to my current position
bqt as a contract employee. No legal provision prevepts you from making

such an appointment.

The third matter is slightly more technical and complicated and it
concerns my early retirement benefits payable by the GEPF. Although
the Rules of the GEPF provides that a member of the GEPF can elect to
retire from the age of 55 years and onwards, there is a penalty payable in
terms of the benefits ... As | intend to take early fetirément at age 56
years ... my pension benefits will be reduced by 14.4%. It was realized
th_at the provisions of this particular GEPF Rq!e prevented many
employees from an early retirement and in many instances those were
employees Departments would have liked to take early retirement. In an
effort to address the situation, Section 16(6) of the Public Setvice Act ...

was amended to provide that where early retirement is applied for,
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Ministers can approve that employers (Departments/SARS) pay the

penalties imposed on early retirees in terms of the GEPF Rules.

In view of this it will be appreciated if you, when | take early retirement,

would recommend to the Minister that SARS pay to the GEPF my early

retirement GEPF penalties. It is estimated that the penalties will amount

fo R 1064 257.

In the above quoted memorandumf

126.1

126.2

126.3

126.4

Pillay states correctly that what “f am doing ... has nothing to do

with my work at SARS”,

Pillay appreciates that “there is a penalty payable in terms of the
benefits” for the early retirement which he has decided to take

and that “my pension benefits will be reduced by 14.4%";

Pillay is wrong in saying that section 16(6) of the Public Service
Act was amended to enable government employers to pay
penalties on behalf of their early retirees. The correct position is
that the penalty is imposed by the Rules of the GEPF and the
relevant Rule has never béen amended to do that which Pillay

asked the then Commissioner at the time, Gordhan, to do;

Pillay further says that whatever decision he has taken (to take
early retirement) is intended to provide him with funds for
purposes of paying for the education of his children which funds

“can be raised by means of a bank loan, but which would be
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prohibitively expensive in view of the current financial
circumstances where very high rates of interest are the order of
the day ...” It is therefore clear from this that Pillay simply wanted
the taxpayers to save him from the ordinary_ financial hardships

which he was facing and to which all taxpayers were exposed.

126.5 The first retirement application was not approved. It is not clear

why it was not approved.

The fact that Pillay was fully aware of the afofesaid financial implications
of his decision to take early retirement is also apparent from the contents
of the so-called Symington memorandum. In this memorandum, which is
dated 17 March 2009 (which is a date long before the date of Pillay’s
above guoted memorandum dated 27 November 2009} Symington said

the following:

“However, the financial soundness of his decision to apply for early

retirement is dependent on whether the Minister approves the SA‘RS

payment of the benefit penalty to the GEPF as well as whether SARS

contracts with him for a period of post-retiremerit employment. This is

so because of the relatively young age at which he will be retiring vis-

a-vis his projected life expectancy. If the Minister does not approve

his request or if SARS does not contract with him after his retirement,

the financial risk of his decision will increase substantially and my

advice then would be for him fo review his application for_early

retirement and to possibly Withdfaw it.
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... However, if the minister is unable to approve his request relating fo
the penalty or if SARS is not in a position to contract with him after

retirement, then his_decision to apply for early retirement should

probably all together be withdrawn.” (own emphasis).

128 The following is apparent from the SYmington memorandum:

128.1 It is dated 17 March 2009 and it is addressed to the

Commissioner for SARS.

128.2 Gordhan was the Commissioner for SARS until May 2009 and
the Symington memorandum must have been addressed to him.
There is hothing to suggest that Gordhan did not receive the

Symington memorandum.

128.3 What Symington is saying in his memorandum is simply that
Pillay’s decision to take early retirement is not financially sound

uniess:

128.3.1 the Minister of Finance (at the time Trevor Manuel}
} approved the payment by SARS of the benefit
penalty to the GEPF the payhent of which would

have been triggered by Pillay’s eérly retirement; and

128.3.2  the Minister of Finance also approved that SARS

should at the same time enter into a post-retirement

contract of employment with Pillay. ‘
/.



128.4 Symington did not say that it was lawful for the Minister and
Magashule to burden the taxpayer with Pillay’s penalty in excess
of R 1.2 million levied upon him as a resuit of his decision fo take
early retirement — which decision was clearly alruse to enable
him to access his pension benefits to fund the education of his
children. At the end, the SARS ended up financing a big portion
of Pillay’s chifdren’s education as stated in the affidavits to which

| refer below.

129 The effect of the above is simply that in order to ensure that Pillay's early
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retirement did not result in financial prejudice to him, SARS had to pay
the benefit penalty to the GEPF. It then entered into a post-retirement
employment contract with him, otherwise, according to Symington,
Pillay's decision to take early retirement would not have been financially

sound.

It is for this reason that Symington made it clear in his memorandum that
unless the Minister of Finance approved the whole package, i.e. early
retirement, payment of the benefit penalty by SARS on behalf of Pillay,
and post-retirement employment of Pillay by SARS (without advertising
the position), Pillay would have had to forget about taking early
retirement and would have had to raise finance for the education of his

children differently.

At the time when the prosecutors decided to charge GP&M they did not

have the Symington memorandum in their possession. The Symington
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memorandum was provided to me when the applicants wrote to me on

14 Qctober 2016 and attached it as an annexure,

132  The other document which the prosecutors had in their possession is a
letter dated 12 August 2010 from Magashula, (reflecting the third
application from Pillay), who at the time was the Commissioner for
SARS, addressed to Gordhan. In this Iettér, Magashula motivated the

early retirement of Pillay with full retirement benefits as follows:
“1.  PURPOSE

The purpose of this memorandum is to request approval from the
Minister for the early retirement of Deputy Commissioner Ivan
Piflay with full retirement benefits from the GEPF as
contemplated in Rule 14.3.3(b) of the Government Employees
Pension Law, 1996, read with section 19 of the SARS Act and

section 16(2A)(a) of the Public Service Act, 1994...

In addition, approvél is requested to retain Mr. Pillay as Deputy
Commissioner of SARS on 3 year coniract with effect from 1

September 2010.

2. BACKGROUND

lvan has always excefled at his job and made a significant

contribution towards the establishment of SARS as the highly

respected organisation it is today.



For personal reasons, he has requested fo take early retirement

with effect from 1 September 2010. He is currently 56 years old.

Given Ivan’s critical skills, experience and leadership, he has
agreed fo remain in the employ of SARS as Depuly
Commissioner after his retirement on a 3 year contract to assist

with the on-going leadership transition.
3. MOTIVATION FOR RETIREMENT WITH FULL BENEFITS

In .the light of lvan’s exemplary service and sacrifice in the service
of the people of South Africa, it is requested that he be granted
early retirement with full retirement benefits as provided for in
section 19 of the SARS Act, 1997, read with section 16(2A)(a) of

the Public Service Act, 1994,

Over'the past 5 years the GEPF has approved over 3 thousand
requests from various govemment departments for staff
members to retire before the age of 60 with full benefits. The
statistics are atfached to this memorandum.as received from the

GEPF (Appendix).

In addition, the former and current Minister of Finance have
approved at least five such requests over the past 2 years (see

Appendix B).

4. MOTIVATION FOR REAPPOINTMENT ON A 3 YEAR

y .

CONTRACT



lvan’s wealth of knowledge and experience within SARS and his
leadership position as Deputy Commissioner is an invaluable
assel to the organisation. This is particularly important given the
on-going leadership transition within the organisation folloWing
the departure of the Minister and the recent restructuring of the
top leadership of the organisation as part of the revised

Operating Model.

Ivan’s continued guidance, leadership knowledge over the next 3
years will provide critical continuity as well as playing an
important mentoring role in developing the next generation of

SARS leaders.

in addition, it should be noted that there is precedent for the
termination of employment and immediate rehiring of the same
person under different conditions of employment within the public

secfor,

in this (egard, advice Wés sought from the Acting Director-
General :of the Department of Public Setvice and Adminfs;ration
... regarding the proposed early retirement of Mr. Pillay and his
retention on a 3 year contract. He confirmed that there is no
restriction on the appointment fo the public service or fo the
same department of a person who has left on an Employee
Initiated Severance Package (EISP) and that he was aware of

previous such cases.

/.
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5. FINANCIAL IMPLICATIONS

The financial implications of early retirement with downscaled
benefits for Ivan will be considerable as his lump sum benefit will
decrease by R243605 to R121443 and his monthly pension by

R47402 to R48563.

The financial implicatfons for SARS, should approval be granted
to allow Ivan to take early retirement with full retirement benefits,
will be an amount of R1 258 345.99 which SARS will be liable to
pay the GEPF in terms of the provisions of section 17(4) of the

GEPF Law, 1996.”

The above guoted memorandum concludes with a recommendation that

‘the Minister approves Pillay’s early retirement without downscaling his

retirement benefits and that the Minister also approves the reappointment
of Pillay as Deputy Commissioner of SARS on a 3 year contract with
effect from 1 August 2010 with the same remuneration that he was

earning prior to the so-called early retirement.

The recommendations were approved by the Mihister on 13 October
2010. It is worth noting that the then Deputy Minister of Finance, Mr.
Dhladhia Nene, did not approve the recommendation despite the fact that
the memorandum hade provision for his approval to be obtained. |
understand that it is also part of internal requirements in government that
a Minister approve a recommendation only after the Deputy Minister has

I
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applied his mind to it. This did not happen in this case.
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The prosecutors also had in their possession the following documents
which they considered when they made the decision to bring the charges

in issue:

Affidavit of Nico Johan Coetzee

The affidavit deposed to by Nico Johan Coetzee who was previously
employed by the South African Revenue Service is attached hereto as
SA11. There are other documents attached to this affidavit and | refer to

them individually below.

In his éffidavit, Coetzee says that in 2008, he Was instructed to prepare a
ministerial  memorandum to be signed by Gordhan (who was
Commissioner of SARS at the time), to recommend to the then Minister

of-Finance (Trevor Manuel) that he approve Pillay's early retirement.

Coetzee further states that:

I awaited the approval by the Minister of the request by Mr.
Pillay. In October 2009 while waiting for the approval of the
memorandum, | received a revised memorandum from the office
of the Commissioner, Mr Oupa Magashula. The memorandum
contained different reasons from my original 'memorandum as fo
why the Minister should approve Mr. Ivan Pillay’s early
retirement, The reasons on the revised memorandum were that

Mr. Pillay wished to go on early retirement in order to enable him

54



fo provide for his children’s education and not as | have
previously stated that he wished to pursue other interests. |
raised concems to the Commissioner through the e-mails dated
the 8" and the 9" October 2009 respectively, that if the Minister
should approve Mr. Pillay's application on the grounds of
personal interest may creale a precedent in terms of which, other
employees might come forward with similar request for early

refirement.”

139 In the e-mails dated S'and 9 QOctober 2009 referred to in his affidavit,

Coetzee said the following to Magashula:
“Hj Oupa

Luckily for me | have dealf with this mattér during June this year
but | do not know why the matter Wés not promoted at the time as
! have certainly started the process. | have amended the two
submissions (attached) to fit in with Mr. Pillay’s latest request. It
is not unusual that a retired employee is re-appointed after

retirement in a confract capacity. What may raise some

evebrows in this particular case is that the employee is appointed

in the sams position he held before his retirement, Ordinarily

such a re-appointment will be to a different and a lower-graded
position. It will have fo be decided if satisfactory reasons can be
given for the re-appointment in the same position. We had two

similar applications for early retirement, both which were not



approved by the Minister as the Minister could not find sufficient
reason to approve early retirement. In terms of section 16(6) of
the Public Service Act, the Minister only has consider if
SUFFICIENT REASON exists to approve Mr. | Pillay’s early

retirement ...” (Own emphasis).
In Coetzee’s e-mail of 9 October 2009, he said:

“I am resending this e-mail on account of a slight change | have
made fo the two attached documents. The changes indicate that
the reason why Mr. Pillay is requesting approval for early
retirement is to provide for his children’s education and not as |
have previously stated that he wished to pursue other interests.
You will now have fo consider fo recommend and the Minister
consider fo approve if this is SUFFICIENT REASON\ fo
recommend/approve Mr. Pillay’ application for early retirement.

If his application is duly recommended/approved, if coufd

technically be construed that SARS is willing to contribute from its

budaget an amount of + R340 000 towards the education of his

children. | admit it is a rather cynical viewpoint, but if can be a
viewpoint that may be held by other parties as well and that:may

put vourself: and the Minister in a tight spot, especially becatse

Mr.  Pillay was re-appointed in his present position. _The

argument may be that he was able to confinue with his present

functions. but his early retirement and reappointment was purely
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to assist him to be able to provide for his children’s education,

with a R340 000 “contribution” from SARS.” (Own emphasis).

Pillay’s contract of employment

Pursuant to Magashula’s recommendation, the Minister approved Pillay's
early retirement and re-appointment. The approved re-appointment was
to be for a _period of three years. The Minister also approved that Pillay’s

penalty to the GEPF be paid by SARS.

Despite the fact that the Mini_ster approved Pillay’s re-appointment to be
for a period of three years, on 7 February 2011, Magashula.and Pillay
c_oncluded a five year contract a copy of which is attached hereto as
SA12. This contract was clearlyno-t approved by the Minister and all the
payments made in terms thereof were not :Iawfu!ly authorised.
Magashula and Pillay were fully aware of this illegality. They acted in
contravention of the émpowering approval given by the Minister to

conclude a three year contract (even though that "A\é\pproval itself was

unlawful).

The éforesaid contract was to hav.e come to an end in 2016. But, on 26
March 2014, the Minister concluded a fresh contract, just weeks before
his. appointment to a different ministry. In terms of that contract, Pillay
was appointed with effect from 1 April 2014 to 31 Decémber 2018. There
does not appear to be a lawful reason for concluding another contract

before the expiry of the contract concluded in February 2011.

Affidavit of Chrisna Susanna Visser /é
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143 Visser's affidavit which is attached hereto as SA13 largely confirms that

there was no business reason for SARS to pay Pillay’s penalty.

144 Visser deals with other things in her affidavit, amongst others, the
circumstances under which Pillay concluded an employment termination
agreement with one Andries Petrus Janse Van Rensburg, referred to in
the affidavit as Skollie. Of relevance for purposes of this application,

Visser says the following:
[} | 8

Nic Coetzee and | were both uncomfortable W)’fh the request as it

was for personal reasons and we could find no business reasons

to pay the penalty on behalf of Mr._Pillay. We were requested to

draff a memorandum to the Minister of Finance for his approval,

Nic Coelzee and i both advised Mr. Qupa Magashula in the

Commissioner’s boardroom that it is not advisable fo continue

with the early retirement of Mr. Pillay because it was for personal

reasons and not business reasons. We were also concerned that

it could set a precedent whereby others could come and claim

the same benefit. We informed him that no such case was

recommended in the past as it was for personal reasons. He

instructed us to continue with the memorandum.

10




| was presented with the signed approved memorandum by the
Minister and ! initiated the process of the exit of Mr. Ivan Pillay
from the Pension Fund and his re-employment on a contract
basis. Part of this process was to sign a contract of employment

with Mr. Ivan Pillay. | _drafted a three year contract of

employment fo be signed by Mr. _Oupa Magashula as the

Commissioner and Mr.  Ivan Pillay as the employee. The

contract document was however amended fo five years ... Mr.

Oupa Magashula requested that | sign as a witness. | queried
the matter of the contract that was amended to five years. Mr.
" Oupa Magashula indicated that they decided that it will be five
years and nof three énd continued to sign the contract. | signed
as Witness-’as | believed it was merely to indicate thét it was Oupa
Magashula who signed the contract. | advised but the advice

was cast aside and nof taken.
11

In 2014 a new contract of employment ... was requested from my
Office via ‘Rita Hayes who was employed by Mr. Ivan Pillay. |

enquired why a new coniract was needed as the previous

employment contract was still valid however | was just advised

that the Minister Pravin Gordhan and Mr. Ivan Pillay wanted to

conclude a new contract. | then continued fo e-mail a draft

contract to:her office. | was presented with a new confract of

employment to implement for Mr. Ivan Piflay.” (Own emphasis).
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Pillay's aforesaid contract was concluded in April 2014 — the very last
year of the Minister's tenure as Minister of Finance. In view of the fact
that Pillay's contract of employment signed in February 2011 was still
valid and of full force and effect until February 2016, there was no lawful
reason to conclude a new contract other than to unduly benefit Pillay with

a further contract of employment for another period of two ‘years after

what would have been the end of his contract concluded in February

2011.

Statement of the Minister

In his own statement attached hereto as SA14, which statement was not
made under oath, the Minister says the following about Pillay's early

retirement and his approval thereof;

“15. Mr. Pillay took early retirement and was re-appointed when
| was Minister of Finance. | seem fo recall that it happened

in early 2010.

16. The then Commissioner of SARS, Mr. Oupa Magashula,
" addressed a memorandum to me on 12 August 20170,
seeking my approval for Mr. Pillay’s .early retirement and
re-employment on a fixed term contract. { was told that Mr.
Pillay sought in this way fo gain access fo his pension fund

fo finance the education of his children. | understand that

Mr. Magashula had established from enquiries made with

the Department of Public Service and Administration that



the terms of Mr. Pillay’s early retirement and re-appointed
were lawful and not unusual. | approved Mr. Magashula’s
proposal because | believed it to be entirely above board
and because | thought it appropriate fo recognise the
invaluable work Mr. Pillay had done in the transformation

of SARS since 1995."

147  The Minister's statement creates an impression that he approved Pillay’s

148

eatly retirement package on the basis that Pillay needed money to
finance his children’s education. This, however, is not what is stated in
Magashula’s memorandum to him of August 2010. The issue of raising
funds to provide for the education of Pillay's children is referre_d to in
Pillay's memorandum to fhe Minister in 2008, which is not the one which

the Minister approved in 2010.
What the Minister does not say in his unsworn statement is the following:

148.1 The legal basis on which he approved the request that Pillay's

penalty to the GEPF be paid by SARS;

148.2 The fact that the memorandum which he approved in 2010 does
hot say anything about Pillay wanting to access his pension

benefits in order to provide for the education of his children;

148.3 That he became aware of Pillay’s need for money to educate his
children when he still worked with him whilst he was still the

Commissioner for SARS;



148.4

148.5

148.6

Why he did not approve the request made to him by Pillay in

2008;

Why he considered it to be above board to approve the early
retirement and re-appointment of Pillay in circumstances where
he knew that upon early retirement, the position of Pillay had to
he advertised to enable interested parties to apply to be
considered for the position ~ and more so when Magashula
resign.ed from the position of Commissioner for SARS pursuant
to allegations that he offered a member of the public employment
at the South African Revenue Service without following the

prescribed recruitment procedures;

That he was in fact a party to the “enquiries made With. the
Department of Public Service and Administration” referred to in
paragraph 16 of his statement. In this regard, in an e-mail dated
23 July 2010 attached hereto as SA15 (and which was obtained
only in the review process), addressed to the then Acting
Director-General of the Department of Public Service *And

Administration, Magashula said:
“Dear Kenny,

Thank you very much for a quick discussion yesterday with
my Minister regarding the early retirement of our Deputy
Commissioner of SARS. In my discussion this morning with

my Minister we agreed that | should ask you for a written
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response to our discussion and the questions | posed

yesterday ..." (Own emphasis).

149  The reference to “my Minister” in the above quoted e-mail is a reference
to Gordhan. It is clear from the above quoted e-mail that Gordhan was
fully involved in the process leading to Pillay's early retirement. The
enquiries referred fo in his statement were made at his request, yet he

does not say this in his statement.

150 In his aforesaid e-mail, Magashula did not enquire about the payment of
Pillay’s penalty to the GEPF or the legality of paying it. Of relevance for

purposes of the charges in issue, he asked the following questions:

» ‘“Is there a precedent for authorising early retirement and
re-engaging the same person on a short contract
completely different from permanent employment, with a
scaled down responsibility, salary and other conditions of

employment?

» Related to the first bullet point — do ybu have any statistics
of how many of these early refirement cases without re-

engagement have been processed thus far?”

151 The response from the Acting Director-General of the Department of
Public Service and Administration is attached hereto as SA16 and it is
silent on the question whether it was lawful for SARS to pay Pillay's
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penalty to the GEPF. This response must necessarily be silent on this
issue due to the fact that the issue was not raised. In fact, the response
shows that what was asked in the discussion was the so-called
Employee Initiated Severance Package, which is completely different

from what Pillay wanted to do.

The Employee Initiated Severance Package was introduced into the
public service in terms of a ministerial determination made by the

Minister of Public Service and Administration. A copy of the relevant

Vdetermination is attached hereto as SA17 Paragraph 71 of this

determination says that it is “applicable to all employees appointed in
terms of the Public Service Act, 1994, as amended.” Pillay was employed
in terms of the South African Revenue Service Act 34 of 1997 and the
determination did not apply to him. Furthermore, the determination did
not apply to Pillay due to the fact that in terms of paragraph 3 thereof, its

purpose is to:

“... allow employees affected by transformation and restructuring
who wish fo exif the public service, to apply for an employee-

initiated severance package.”

Pillay's application was in any event not made in terms of the ministerial

determination referred to above,

What appears from the Minister's statement is that he was not a party to

the process which led to Pillay’'s application for early retirement and re-

appointment and that he only became involved in that process when he

/-
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was Minister of Finance. As demonstrated by the documents to which |

have referred above, this is simply not true.

(n his memorandum dated 27 November 2009, Pillay requested that his
approval be granted in terms of section 16(6)(b) of the Public Service

Act, 1994, It provides:

“(b) If an employee is allowed fo so retire, he or she shall
notwithstanding ~ anything  fo the contrary contained  in
subsection (4) be deemed to have retired in terms of that
subsection, and he or she shall be entitled to such pension as
he or she would have been entitled to if he or she had retired

from the public service in terms of that subsection.”

Section 16(4) of the Public Service Act, 1994 provides that an officer,
other than a member of the services or an educator or a member of the
State Security Agency who has reached the age of 60 years may, subject

in every case to the approval of the relevant executive authority, be

retired from the public service. Pillay had not reached the age of 60

years provided for in this section. This being the‘case, section 16(4) of

the Public Service Act did not apply to him.

Section 16(6)(a) of the Public Service Act, 1994 upon which Pillay aiso
relied in his aforesaid memorandum provides that an executive authority
may, at the request of an employee, allow him or her to retire from the
public service before reaching the age of 60 years, notwithstanding the

absence of any reason for dismissal in terms of section 17(2), if sufficient
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reason exists for the retirement. This provision simply authorises the
executive authority, the Minister in this case, to authorise the early
retirement of an employee who has not yet reached the age of 60 years.
This provision, howéver, is silent as far as the retirement or pension

benefits are concerned.

In his letter to the Minister referred to above, Magashula sought the
Minister's approval in terms of section 16(2A)(a) of the Public Service Act

1994, This section provides that:

“(2ANa) Notwithstanding the provisions of subsections (1) and
(2)(a), an officer, othér than a member of the services oran
educator or a member of the State Security Agency shalf
have the right fo retire from the public service on the date
on which he or she attains the age of {55 years, or any date

after that date.” | .

This section simply creates a right of a Public Service Employee to retire
at the age of 55 years or after attaining that age. The executive

authority’s approval is not required for that purpose.

In his letter to the Minister, Magashula further relied on Rule 14.3.3(b) of
the. Rules of the GEPF. Rule 14.3.3 deals with members with 10 years

and more pensionable service. Rule 14.3.3(b) provides that:

“tb) A member who retires on account of a reason mentioned in
Rufes 14.3.1(d) or (e) and who has at least 10 years’

pensionable service to his or her credft, shall be paid the
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benefits referred to in Rule (a) above: Provided, that such

benefits shall be reduced by one third of one percent for each

complete month between the member's actual date of

retirement _and _his _or her pension-retirement date.”(Own

emphasis).

It is clear from Rule 14.3.3(b) that it only applies to a person who retires

on account of a reason mentioned in Rules 14.3.1(d) or (e).

Rule 14.3.1(d) deals with a member who retires before his or her
pension-retirement date but not on a date prior to the member attaining
the age of 55 years: Provided that such a member has the right to retire.
on that date in terms of the provisions of any Act which regulates his or
her terms and conditions of employment. Pillay had a right to retire in

terms of the provisions of the Public Service Act 1994 referred to above.

Accordingly, Rule 14.3.1(d) is the one which applied to him.

Rule 14.3.3(b) to which reference has already. been made above,
provides that a person who retires on account of a reason mentioned in

Rules 14.3.1(d) or (e) shall be paid “the benefits referred fo in Rule (a)

above: Provided, that such benefits shall be reduced by one third of one

percent for each complete month between the member’s actual date of

retirement and his or her pension-retirement date.” This Rule applied to

Pillay because in terms of Rule 14.3.1(b) he was retiring “before his or

her pension-retirement date in terms of the law governing his or her

| e
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terms and conditions of service” being the Public Service Act to which

reference has already been made above.

There is no prov-isEon in the Public Service Act, 1994, in particular in
section 16 thereof, in terms of which provision is made for SARS {o pay
what Pillay himself described in his memorandum as “the penally
imposed on my pension benefits per Rule 14.3.3(b) of the GEPF Rules.”
Rule 14.3.3(b) of the GEPF Rules simply makes provision for the
reduction of the pension benefits of a person who retires before his or her
pension-retirement date and does not make provision for the employer of

such a person to pay the penalty which is imposed in terms thereof.

When the prosecutors decided to bring charges, they clearly took into
account that there was no authorisation in law for SARS to pay the

penalty, effectively financing Pillay’s retirement and education of his

children.

In addition, the prosecutors were also influenced by the fact that the so-
called early retirement was in fact not an early retirement at all. This is

so due to the fact that Pillay did not intend to retire and both the Minister

and Magashula were fully aware that Pillay did not truly intend to retire.
The fact that Pillay did not genuinely truly intend to “retire” is' not

concealed in his memorandum dated 27 November 20089.

In his aforesaid memorandum, a false impression is created that Pillay
was to serve SARS in a “different capacity’ where the demands of such a

job will “positively. support the reasons why | am in the first instance
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taking early retirement.” The reason given for early retirement is that “my
health condition is slowly deteriorating’ and “my family responsibilities,
for a long time, suffered on account of the dedication required by my job.”
Despite all of this, Pillay was at the very same time reappointed to the

very same position from which he so desperately wanted to “retire”.

In the light of the above, the prosecutors were quite correct in bringing

the charges against the three individuals.

In addition to the above, the fact that Pillay was reappointed at the same
time that he went on early retirement clearly meant as far as the
prosecutors were concerned, that the position of Deputy Commissioner
of SARS, to which he was reappointed immediately was not advertised
and other interested pérties were not given an opportunity to apply to be
appointed to that position. This would have been necessary due to the
fact that at the very moment that Pillay took early retirement, his position
of Deputy Commissioner became vacant and the position had to be
advertised to givé all interested parties an opportunity to apply for it. This

was nof done.

The applicants’ reliance upon the provisions of section 17(4) of the GEPF
Law, 1996; Rule 20 of the Rules of the GEPF; and the contents of the
Government Employees Pension Fund Members. Guide is not only
incorrect, it is also misleading the public because the applicants’ papers

have been published for all to see.

Section 17(4)
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Section 17(4) of the GEPF Law, 1996 deals with a situation where the

employer or if any legislation adopted by parliament places an additional

financial obligation on the GEPF. In that event, the employer or the

government shall pay the financial obligation it has placed on the GEPF.
This is not what happened in this case. The penalty obligation was
imposed upon Pillay by the Rules of thé GEPF and not upon the GEPF.
The penalty obligation also did not arise from the employer's action or

operational requirements — it arose from Pillay’s early retirement.

Section 17 df the GEPF Law deals with the funding of the GEPF. The
section does not deal with penalties which must be paid by employees
who are taking early retirement. The section is clearly not concerned
with penalties which the Rules of the fund impose upon retiring
employees. The GEPF is not funded by penalties levied upon early

retirees.

Section 17(4) makes it clear that it is.concerned with any'action taken by
the employer or if any legislation: adopted by parliament (places any
additional financial obligation on thg Fund) the person who places _such
an obligation on the Fund is then made responsible to péy the fund “an

amount which is required to meet such obligation.”

In the case of Pillay, no obligation whatsoever was placed on the GEPF.
On the contrary, the obligation was placed on Pillay to pay the penalty.

in the premises, section 17(4) of the GEPF Law does not assist the

/

applicants.
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Rule 20

Rule 20 of the Rules of the GEPF similarly does not assist the applicants.
Rule 20 deals with compensation to the GEPF on retirement or discharge

of a member prior to attainment of the member’s pension retirement date.

The Rule applies to a situation where a member “becomes entitled in
terms of Rule 14.8 to the pension benefits in terms of a severance
packagé, referred to in that Rule, or is discharged prior fo his or her
pension retirement date and at such retirement ... in terms of the Rules
becomes enﬁtled to the payment of an annuity or gratuity or both an
annuity and a gratuity in terms of the Rules, and any of these actions

result in an additional financial liability to the fund.”

In this case, the GEPF did not atiract “an additional financial liability.” On
the contrary, it is Pillay who attracted a penalty for himself. He, and not

SARS, had to pay the penalty.
The Guide

The applicants’ reliance on the Government Employees Pension
Members Guide is:completely wrong. The sentence quoted therefrorh, is

inconsistent with what is contained in the GEPF Law and the Rules of the

GEPF.

It cannot be, as the applicants are suggesting that the guide supersedes
the GEPF Law and the Rules. In any event, on any proper and rational

interpretation of the guide upon which the applicants seek to rely, the
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only situation which could be contemplated therein is where “the
emplbyer granted permission for your early retirement’ for the employer's
own operational reasons. There can be no basis on which the
government should fund the early retirement of its employees in
circumstahces where that has nothing to do with the government's

operational reasons.

In any event, the Minister, Pillay and Magashula did not rely for their
actions on the provisions upon which the applicanté now seek to rely.
They did not rely on such provisions simply because they knew that such
provisions did not apply. In addition, if these prdvisibns were applicable,
it would not have been necessary for. Pillay and Ma.gashula to motivate
the payment of the penalty to the Minister — they would have told him that

he must simply exercise his powers in terms of those provisions.

When regard is had to the above background and provisions of the
GEPF Law and the GEPF Rules, it cannot be said that there was no
rational basis to bring charges against the Minister, Pillay and
Magashula.  Furthermore, as demonstrated aboﬁe, the applicants’
reliance on Rule 20, section 17(4) and the GEPF Guide referred to above
is clearly incorrect and cannot be used to ju§tify the applicants’
contentions that there was no rational basis to charge the aforesaid three

individuals.
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IN FRAUDEM LEGIS

When regard is had to the information which the prosecutors had in their
possession, there was a rational basis to conciude that the early
refirement transaction was in fraudem legis or that it was a classical

simulated transaction.

183 A simulated transaction is one which is called by a name by which it is

184

not. The parties thereto call it by a name which it is not and they do not
implement it according to the terms which are communicated to the
outside world — but it is implemented according to some terms that are

kept between theméelves.

In this case:

184.1 The outside world wés told fhat Pillay took early retirement;
184.2 In fact and in truth, Pillay never retired;

184.3 Pillay remained in the very same position of deputy
commissioner which, according to his first memorandum, he

desperately wanted to retire from;

184.4 The GEPF was made to understand that Pillay was leaving the
public service by way of an early retirement, when in fact he was

not leaving the public service;

184.5 The transaction was concluded to enable Pillay to have access to

his pension benefits to provide for the education of his children;

g
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184.6 The early retirement transaction would not have been concluded

if Pillay did not need to provide for the education of his children;

184.7 The Minister approved a three-year contract of employment;
however, Pillay and Magashula concluded a five-year term
contract commencing in February 2011 with the intended end

date being in 2016;

184.8 The transaction was therefore, not a genuine, lawful and proper
early retirement transaction because an early retirement
transaction results in the retiree actually leaving t_he employment
of the employer. It is common cause that Pillay did not leave the
pubfic service, nor was it intend that he would leave the public

service.

- Ordinarily, when a person retires and the position from which he or she

retires requires to be filled, the position is advertised for interested parties
to apply to be considered for it. When Pillay retired, if he retired at all, his
position ought to have been advertised for interested parties to apply for
izt. The Minister as the custodian of public finances, ought to have
satisfied himself that this was done. He did not because he knew fhat

that is not what was intended to happen.

It is common practice that the charge of theft is always preferred as an
alternative to a charge of fraud. | did not draft the charge sheet and |
must admit that the charges could have been drafted more eloquently.

The fact that the charges were not a model of clarity does not mean that




187

188

189

180

191

they were politically motivated or that there was no basis for them,
Charges are in any event amended all the time and this cannot be
excluded. Furthermore, the accused persons themselves could have
raised this lack of clarity as an issue at the trial — it happens all the time
and does not form a basis for the impeachment of the prosecutor, let

alone th_e National Director of Public Prosecutions.

THE DECISION TO PROSECUTE

The final decision to prosecute was approved by the third and fourth

Respondents.

The decision to prosecute was taken pursuant to a consideration of the

available evidence at the time, which | have outlined above.
The applicants insinuate that | took the decision. | did not.

In my briefing to Parliament of 4 November, | made it clear that | was

open to reconsidering the charges. In this regard, | said the following:

- “f am more than willing to revfew any matter if somebody applies to
- me to review that matter. The decision to prosecdte was made on the
- recommendation of prosecutors by the Special Director who heads the

priority crimes investigation unit in consultation with the director of

public prosecution is of North Gauteng.”

Oddly, the Applicants have mis-characterised this as backpedalling.
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The argument that the non-availability of an opportunity to make
representations prior to the institution of a prosecution indicates bias on
the part of the decision-maker does not hold water. It is well within the
discretion of a prosecutor to opt to consider representations after the
institution of the prosecution. The provisions of s.179(5)(d) of the

Constitution are unambiguous in this regard.

As we have seen, the Minister's attorney on 24 August demanded that he
be informed of any future steps with fespect to his client. | responded oh
25 August that | would consider his request once the investigation was
finalized. In a letter of 29 August (attached hereto as Annexure SA18)
the Minister's attorney advised that he believed that the matter had now
been finalized and stated that he wished to offer representations. To this,
Pretorius on 5 September requnded that it was he that would be making
the decision, but that it was premature to make representations at that
stage. However, Pretorius advised if the Minister did wish to interpose
any comments, he should resort to é warning statement. This offer was
never taken up by the Minister. Against that background, the allegation

that anyone reneged on an undertaking to the Minister is not well taken.

In contending that the Minister was entitled to make representations prior
to the institution of charges, the applicants are effectively contending that
high government officials must obtain special treatment from the NPA. It
is exceedingly rare for such an opportunity to be afforded to those who

are subject to NPA investigation. There is no reason to treat the Minister
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195 In a 14 October 2016 letter (a copy of which is attached to the founding

affidavit as SA19), the Applicants wrote:

“Should you not unconditioﬁaﬂy withdraw the charges against the
Minister or furnish the information sought [by 16:00 on 21 October
2016], our clients will assume that no reasons for_fhe decisions, and
no documents other than the documents annexed to this letter, exist in

support of the charges’.

196 One of the documents attached to the applicant’s letter was the
Symington memorandum and this is the first time that this memorandum

was brought to my attention and that of the prosecutions team.

197 Once again, the inarticulate premise is that a high office holder is entitled
to impose special conditions that would not be available to any ordinary
citizen subject to prosecution. As foreshadowed above, this is
antithetical to the principl_e of equality before the law as enshrined in

section 9 of the Constitution.
198 The applicants’ added:

“In respect of both charges, even if it is assumed (contrary to the
dispositive analysis above) that the conduct of the minister of finance
was not strictly in accordance with the law. There is no basis for
imputing a fraudulent or furtive intention to him and none has been

suggested.”
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Anticipating what is set out below, | pause to comment that, upon review,
my conclusion was that the available evidence as gathered in the course
of the assessment of representations, was indeed not sufficient to create
reasonable prospect of a successful prosecution as far as the presence
of a criminal intention was concerned.  The central fallacy of the
Applicants’ argument is that this conclusion retrospectively renders the

institution of the prosecution irrational, or the product of pressure.

While, in light of what is set forth above, the prosecutors believed that
there was strong evidence that the 2008/2010 decisions were unlawful,
and that the.re were therefore reasonable prospects of a successful
prosecution, it was not clear that the State would be in a position to prove
beyond a reasonable doubt the element of intent. As noted elsewhere in
this affidavit it is trite that intention as an element of a criminal offence
falls to be inferred from an overail conspectus of the alleged facts.
Reasonable minds can differ, especially before evidence is heard, as to

whether the facts, if true would support an inference of intent.
The applicants’ attorneys said that:

“The main reason for his decision [not to make representations] is that
he does not have any confidence in the NDPP's ability or willingness

to afford him a fair hearing.

First we repeatedly asked the NPA fo afford the Minister an
| opportunity to make representations to them before they decided

whether to prosecute the Minister but they spurned out request.

b
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Second, the NDPP's conduct at his press conference announcing the

decision to charge the Minister made clear his commitment to the

prosecution.

Third, having now had an opportunity to study the charges against the
Minister, it is also clear to us that they manifest a resolute and not well
founded determination to prosecute the Minister at all costs. Any

repreéenfations to the NDPP would accordingly be pointless.”

Their conclusion that it would be futile for the Minister to offer
representations is ill-founded. No reasons are offered for the Minister's
lack of confidence in me. If the basis for his foreboding was that it was |
who made the decision to prosecute in the first instance, that was, as

shown herein, an erroneous assumption.

The suggestion that | could not be sWayed by representations, is equally
without merit. There is simply no logical connection the institution of
charges by experienced senior prosecutors, in whom | had every
confidence, and my willingness to be persuaded in light of further

information, that the threshold for continued prosecution had not been

satisfied.

| responded to the applicants’ letter on 17 October 2018, (a copy of
which is attached to the founding affidavit as SA20), confirming that the
decision to prosecute was taken by Pretorius, not by myself; that |

considered myself empowered to review the decision; that | had received

J -
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representations from Pillay and Magashula: and that the Minister should

make representations by 18 October 20186.

By way of a letter to me dated 18 October, (a copy of which is attached
hereto as $A21) the Applicants reiterated that | had disabled myself from

applying an independent and objective mind.

Representations Received

On. 17 October 2016 Magashula and Pillay, through their legal
representatives, made representations'to me in which they requested me

to review the decision taken by the third respondent.

On 18 October 2016 those verbal representations were reduced to

writing.

Counsel on behalf of Pillay, Advocate Nazeer Cassim SC raised. the

opinion by Symington dated 17 March 2009 in the following context:

“The purpose of this note is to crisply record the grounds whereupon
where respectfully submit, Pillay did not have any intention to commit
the offences in respect of which he now slands arraigned. In
essence, Pillay was guided by the opinion of Viok Symington
(“Syminglon”) a respected legally frained official of SARS at the
material time which advised that Pillay’s contemplated early retirement
from the GEPF, in his application to the Minister of Finance o waive
early retirement penalty and is requested to be appointed on contract

after his early retirement from the GEPF were technically possible

80
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under the rules of the GEPF read fogether with the employment

policies of SARS.”
209 A copy of these written representations is attached hereto marked SA22.

210 On 18 October 2016 Magashula’'s legal representatives, Advocate PJJ
De Jager SC reduced Magashula’s representations into writing attached
hereto as SA23 and states the following concerning the Symington

memorandum in particular:

“It is true that Mr Magashula promoted and supported Mr Pillay’s
request for early retirement. He was afforded a memorandum from
the Legal and Policy Division (Mr Viok Symington) and he followed all
| procedures to the letter. He sent a memorandum' on 12 August 2010
i.to accused NO. = 3 who approved. With all due respect, any
" reasonable employer would under the circumstances have approved.
However, even if you doubt the correctness of the anisfer’s exercise
of his discretion, that is still a far cry from any criminal charge, let

alone fraud, theft or otherwise.”

211 As a result 6f these representatioﬁs, | authorized furrther investigation of
the matter, in particular because the import' of the Symington
memorandum was that Pillay, Magashula and similarly the -Minister,
lacked the necessary intention to commit an unlawful act. To that end,

further statements were taken.

212 The Minister did not make representations, as Pillay and Magashula did.

(The Minister, however, subsequently indicated that he aligned himself
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with representations that had been included in the letter of the applicants

of 14 Qctober.)

Decision to Review the Charges

After affording all interested parties including the applicants in this matter,
the DPCI, SARS, Pillay, Magashula and the Minister an opportunity to
make representations, and considering the representations that were
made by those who elected to do so, | then took the decision fo review

and set aside the charges on 30 October 2016.

This decision was taken on the premise that it would be difficult to prove
the requisite intention to act unlawfully beyond a reasonable doubt on the
strength of the new information that was provided and which was not
before the prosecutions team when the third respondent took the

decision to prosecute.

| announced my decision at a press conference on 31 October; a copy
thereof is attacﬁed as SA24. Once égain, the essence of applicants’
complaint is not so much that | decided to withdraw the charges, but the
manner in which | made that decision known. My assessment was that,
in light of the wide publicity the charges had attracted, coupled with the
fact that they had been initially announced at a public event it was
appropriate that the discontinuation of the prosecution be similarly made

known to the public and the media.

The applicants disingenuously suggest that the withdrawal of the charges

somehow vindicated their position and constituted an admission that the

82
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institution of the charges was a mistake. But the withdrawal of the
charges pursuant to the review is an instance of the system working
precisely as envisaged'by the NPA Act. The initiation of the charges
elicited representations, which in turn facilitated further consideration and
uncovered material suggesting that for a number of reasons, and in light
of the fresh material, the three individuals may not have acted with a

criminal intention required for the offences of fraud and theft.

AD SERIATIM

Prior to dealing with the allegations ad seriatim | wish to address the tone
of the founding affidavit. It is somewhat difficult to answer, because so

much is framed in language of high emotion and extravagant hyperbole.

There is also a great deal of ad hominem commentary that has no place
in court papers. We are Respondents in this matter by virtue of the
offices that we occupy at the NPA. We take our oath of office, our
statutory obligationé and our ethical requirements very seriously. We
prefer not to descénd into the arena, buf instead to address the facfual

allegations at issue .

| would add that the urgency asserted by the applicants has compelled
the Respondents to prepare their answering papers in considerable
haste. It has not been possible to address all of the applicants many
dubious contentions. Respondents hénce reserve the right to seek leave

of the court to interpose a further affidavit if necessary.

Ad paragraph 1
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The content of this paragraph is noted.

His gender is irrelevant.

Ad paragraph 2

The content of this paragraph is noted.

Ad paragraph 3

| dispute that all of the facts alleged by the deponent are within his
personal knowledge. The deponent, relies on media accounts for a large

portion of his allegations. -

Ad paragraph 4

The content of this paragraph is noted.

Ad paragraph 5

I admit that | announced the charges against Pillay, Magashuia and

Minister Gordhan at a press conference on 11 October 2016.

Ad paragraph 6

The decision to prosecute, which was taken by ‘Pretorius, the third
respondent, was guided by there being a prima facie case against Pillay,
Magashula and Minister Gordhan which a prosecutor could prove beyond
reasonable doubt. Pretorius was bound by the above considerations
regardless of who the decision to prosecute pertained to. This is
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The emotive description that does not accord with the factual response

set out herein, is denied.

Ad paragraph 7

The charges were sustainable in law. That is borne out by the contents
of the affidavit. | do hold the view that if Magashula, Pillay and Minister
Gordhan gave witness statements, the information provided at the review
stage may have been provided then, which would have possibly
rendered the charges unnecessary. This does not mean that | “blame
the accused” for anything because they were simply exercising their right

to remain silent, which they are at liberty to do.

Dr Pretorius’ decision to prosecute was taken in consultation with
Advocate Mzinyathi, the fourth respondent. It was the correct decision
based on the evidence available at the time. | cannot fault the decision

to prosecute.

My decision to review was similarly taken based on the evidence
available at the time, which differed in comparison to the evidence before

Pretorius as detailed above.

Ad paragraph 8

My decision to review the decision to prosecute may be viewed by some

as an about-turn, but that is the very nature of the review process, if

successful.
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There was in fact no “about-turn”. | simply exercised the statutorily vested
power to provide an accused person with an opportunity to make

representations as part of a review process. | submit that the fact that |

did so reinforces my independent stance.
The remainder of this paragraph is denied.

Ad paragraph 9

| deny that | tried to distance myself from Pretorius’ decision to

prosecute. | maintain that it was the correct decision based on the

evidence before him at the time.

The process followed has been ventilated at length and to avoid prolixity |

reiterate it without repeating it here.

I deny that | am incompetent, unfit and improper for my office. To the
contrary, | challenge the app!icahts to set out the exact prescripts of the

law that | have allegedly contravened or breached.

It is undeniable that Pretorius’ decision to prosecute was unpopular, but

he was duty bound by the considerations set out above.

My decision to reviéw, while met with some relief by the public, is equally

an unpopular one or, put differently, makes me unpopular.

Fortunately Pretorius and | do not hold our office and exercise our duties

in the hope that we become popular, nor do we wish to antagonise the

y -
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accused or the public at large. We simply do our jobs in accordance with

our duties, regardless of the repercussions.

| deny any violation of rights, or that the decision to prosecute and the

decision to review has been destructive of the integrity and reputation of

the NPA. This affidavit attempts to rectify the record.

Ad paragraph 10

| again deny the allegation of incompetence, any ulterior motive,

recklessness and that the charges were baseless to begin with.

Concerning the “riots in the streets” with reference to annexure “FA1",

the article is dated 1 November 2018, the day after | announced my

"decision to withdraw the charges. The “rioters” were opportunistic looters

who damaged property, stole stock, assaulted customers and threatened
staff of businesses in the area, among other things. Even the business

owners concerned are of the view that nothing can justify the looting.

To suggest that this relates to me is not in accordance with the practical

realities and without merit.

In.any event, pages 62 and 63 of “FA1” deal with what appears to be the

real catalyst for the intended march, namely the narrative concerning

“State Capture”.

The balance of this paragraph is denied. The stock exchange fluctuates

on a daily basis and is influenced by an array of factors. In particular, the

/

|

/

applicants are put to the proof that R50 billion was “lost” on thf stock
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exchange, other than in a notional sense and that the stock exchange

has not recovered since,

Ad paragraph 11

The content of this paragraph is denied. In particular the applicants are

put to the proof concerning who Pretorius and | are beholden to and what

ulterior purposes are alleged to be promoted or furthered by us.

| will be able to respond more fully to these allegations once | have the
full details because these allegations, as they . stand, are bald,

unsupported and speculative.

Ad paragraph 12

The need for urgent judicial redress is denied, because at this stage, it is
premature as reiterated above. The President should be allowed a
reasonabie opportunity to make a decision before that decision can be

properly be tested by a Coun, if need be.

Ad paragraphs 13-15

The nature of the relief sought is noted, but it is denied that the
applicants are entitled to, or have made out a case for, the relief sought,

whether on an urgent basis or at all.

Ad paragraph 16

The content of this paragraph is denied insofar as it relates to Pretorius

Z' 88
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Ad paragraph 17

It is admitted that Pretorius, Advocate Mzinyathi and | occupy high level
positions at the NPA which comes with certain power, but it must be

reiterated that such power is regulated by ledislation.

| again deny the allegations of incompetence, any ulterior motive,
recklessness, unfitness, impropriety and that a clear case concerning the

aforementioned has been made out.

As stated above, | will respond to the allegations concerning the
shattering effects on the economy once the information supporting this

allegation has been provided.

Ad paragraph 18

The content of this paragraph is admitted. Any negative connotation

intended to. mean that Pretorius and | are not in keeping with this is

denied.

Ad paragraph 19

| again deny the/ allegations of incompetence, any ulterior motive,
recklessness, unfithess, impropriety and that a clear case concerning the

aforementioned has been made out.

The applicant’s premature assertion that we have committed misconduct

is illustrative of the fact that the Applicants wish to deprive Pretorius,



257

258

259

260

Advocate Mzinyathi and me of an opportunity to ventifate our version,

and have simply decided on this, without having it tested.

This accords with the prematurity that is endemic to this application,
which presumes to pre-empt the President's decision. [ submit that the

Court's process is being abused by the Applicants.

Ad paragraph 20

Any impropriety, prejudice, damage to public perception, risk,
recklessness, damage to the economy and our country’s reputation. is
denied insofar as it relates to Pretorius and myself remaining in office.
We do not accept any wrongdoing because we have complied with our

obligations in terms of the NPA Act, among other things.

As an aside, | would mention that a country’s reputation for upholding the
rule of law may, if anything, be enhanced in the event that a Minister of
State is prosecuted — provided, of course, the charges are good, which

Respondents believed they were.

Ad paragraph 21

Regarding the allegation that a failure to remove Pretorius, Mzinyathi and
myself poses an unacceptable risk to the functioning of the NPA, the
opposite is true. Our precipitous removal would amount to the

decapitation of the institution, and seriously impede ongoing

i

prosecutions.
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Once again, the import of this paragraph appears to be that my lack of
repentance ipso facto renders me subject to suspension from office.

That is an absurd claim.

Applicants effectively seek a permanent stay of prosecution. It is

submitted that this is incompetent relief.

The fact that the door may have been left open to the prosecution of any

of the accused on other charges can never be a legitimate cause of

complaint.

Ad paragraph 22

The content of this paragraph is denied,

Ad paragraph 23

The content of this paragraph is denied, save that | admit that issues of
hational importance are implicated if this premature application is
entertained. The President has neither failed nor refused to institute an
enquiry or suspend any of us. He has yet to make a decision, and awaits
representations from us by 28 November 2016 which we are in the
brocess of compiling. We were of course also met with this application
and have had to place our representations on hold until finalising our
answer to this application. The applicants’ insistence on rushing the
President into precipitous action does not sit well with their insistence

that this is a matter of great national importance.

Ad paragraph 24 - 25
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The applicants correctly emphasise our central and essential roles within
the NPA, which is difficult to reconcile with their demand that we should

be immediately suspended.

Again, | wil respond to the applicants’ allegation that we areé “a proven
severe threat to the economy” once evidence of this nature has been

provided.

Goncerning my alleged “threat” which the applicants say may amount to
“misconduct by bringing further ill-conceived charges in the near future”,
all interested parties are aware of ongoing investigations so there can be

no mischief in what | have said.

It is admitted that the NPA and high level officers ther_ein must be, aﬁd
must be perceived to be, independent of executive and political
interference. What the applicants are.urging is that the President take
precipitous action against high level officers without even affording them
the opportunity to respond to the allegations against them. This does

indeed threaten to compromise the independence of the NPA.

| deny that the offices of the Respondents have been abused Of
compromised. 1 deny that the actions of the Respondents indicate their

unfitness to hoid office.

There is no manifest lack of independence. | have pointed out, in fact,
that my decision to withdraw the charges came in the face of strong

pressure from the Hawks not to do so.

92



272

273

274

The President has not adopted an intransigent and supine attitude. He is
obliged to hear the version of the Respondents before taking far-reaching

action against them.

| would draw the attention of the Court to the decision of the House of

‘Lords in the matter of R (on the application of Comer House Researc_h

and others) (Respondents) v Director o'f the Serious Fraud Office

(Appellant) (Criminal Appeal from her Majesty’s High Court of Justice)

[2008] UKHL 60. Lord Bingham of Cornhill declined to set aside the
withdrawal of a prosecution arising out of alleged corruption in an arms
transaction with Saudi Arabia notwithstanding that thel Attorney-General
considered formal representations in a minute of the Prime Minister in
which the latter contended that pursuing the bresecuting severally

prejudice the public interest. [at paragraphs 17-18]

The applicants’ contention that whenever the fitnese and propriety of a
senior office bearer is placed in doubt, the integrity of the entire institution
is unsustainable, is without merit. One need only coneider the case of the
fourth respondent herein, Mzinyathi. He was accused of serious
impropriety, only to have an applica'tion to strike' him from the roll
dismissed. The public may be presumed to be aware that serious
allegations against senior office holders are not uncorrimon; they cannot
be presumed to lose all faith in an institution of state whenever
allegations against its officers, which may or may not be justified, are

raised.
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Ad paragraph 26

The contents of this paragraph are admitted

Ad paragraph 27

It is denied that the President has failed in his constitutional duty. He has
npt made a decision whether or nof to invoke section 12(6) of the NPA
against the Respondents. The applicants attempt to railroad the matter
by demanding that he make a determination within a matter of days,
without consulting those who stand to be most directly affected. It is

denied that the President does not exercise a discretion.
Ad paragraph 28
The contents of this paragraph are denied.

Ad paragraph 29

The contents of this paragraph are admitted.

Ad paragraph 30

The contents of this paragraph are admitted.

Ad paragraph 31

The standing of the applicants is not for present purposes contested.

Ad paragraph 32

The standing of the applicants is not for present purposes contested,
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Ad paragraph 33-36

The first sentence of these paragraphs are admitted. The second

sentence is denied. The third sentence is noted.

Ad paragraph 37

The contents of this paragraph are admitted.

Ad paragraph 38

The standing of the applicants is not for present purposes contested.

The implicit factual claims in this paragraph are denied.

Ad paragraph 39

The contents of this paragraph are denied.

Ad paragraph 40

The standing of the applicants is not for purposes of this Application

denied.

Ad paragraph 41

The standing of the applicants is not for purposes of this application

denied. The factual and legal claims in this paragraph are denied.

Ad paragraph 42

In so far as the quotation accurately reflects the text being quoted, it is

noted.
/ K
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Ad paragraph 43

The contents of this paragraph are admitted.

. Ad paragraph 44

The contents of this paragraph are admitted, save the final sentence

which is denied.

Ad paragraph 45

The contents of this paragraph are admitted.

Ad paragraph 46

The implicit factual claims in this paragraph are denied

Ad paragraph 47

The contents of this paragraph are denied

Ad baraqraph 48

The contents of this paragraph are denied.

Ad paragraph 49-51

| can neither admit nor deny the vague and open-ended allegations in
these paragraphs. It does not serve the applicants’ cause to attach
selected media articles, much of which reflect speculation, rumours and

“leaks,” garnished with political commentary and opinion.
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Ad paragraph 52-3

My understanding is that the list of questions referred to were compiled
by the Hawks regarding the so-called rogue unit. They are hence not
relevant to the present proceedings. | would note that the Applicants

have elected not td join the Hawks as Respondents. (Neither, indeed, did

- the Applicants join the Minister of Justice.)

Ad paragraph 54

The contents of this paragraph are admitted.

A_d paragraph 55

The contents of this paragraph are denied for the reasons set forth
ab.ove. Although the charges were immediately connected to the Pillay
retirement, they came to light in the course of the investigation into the

rogue unit.

Ad paragraph 56
I know nothing of the so-called “reference group”.

Ad paragraph 57

The contents of this paragraph are denied. The applicants’ continuing

use of extravagant adjectives is to be deplored.

Ad paragraph 58

I stand by what | said at the press conference of 11 October 2016.
J
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Ad paragraph 59

It is true that | addressed the matter of the rogue unit at the press
conference. Although aliegétions about the unit form no part of the
charges that were laid on that day, the subject matter is not unrelated. |
deemed it appropriate to address a subject as to which there has been
much speculation. | deny that my intent was fo attack the reputations of

any person or that | acted with ulterior purpose.

Ad paragraphs 60-61

The contents of these paragraphs are denied.

The applicants will have their remedies in the event that charges relating

to the rogue unit are preferred.

Ad paragraphs 62-66

| deny any impropriety or pre-judgment.

As head of the National Prosecuting Authority, | deemed to address the

issue of the Rogue Unit, about which there had been much public

speculation.

In the event that a decision is ever taken to prefer charges in connection
with the Rogue Unit, anyone subject to such prosecution will have their

remedies in law.

As to the charges relating to the early retirement of Pillay, | indicated that

| had agreed with the decision that had been made by Pretorius to}initiate
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a prosecution, having been briefed by him in that regard. Nothing | said
preciuded me from reviewing the charges upon representations having

been received.

Ad Paragraph 67

| deny then | manifested either incompetence or ulterior motive. The
inferences relied upon for these unfounded allegations are based upon

wrong facts and are in any event totally unfounded. |

The start of the reference to 3000 requests of early retirement with full
benefits arose from the memorandum sent by Magashula to the Minister

(FA, page 100). Magashula stated:

“Over the past 5 years the GEPF has approved over 3000
: requests from various government departments for staff
; members to retire before the age of 60 with full benefits. The
' statistics are attached to this memorandum as received from

the GEPF (Appendix A).”

The third and fourth Respondents endeavoured to ébtain the appendix
referred to but were informed that the no such document existed. It would
be astonishing if the approvals referred to by Magashula were given on
the same basis as that sought by Pillay. In fact, based upon the amount
paid on behalf of Pillay, it would have cost SARS in the vicinity of R3

billion in unlawful payments on behalf of employees if this ever occurred.

Ad Paragraph 68

89




308 | deny that the NPA reneged on any undertaking to the Minister. The

facts are the following:

308.1

308.2

308.3

308.4

308.5

On 24 August 2016 the Minister's attorneys, Gildenhuys Malatji,
wrote a letter to me relating to the rogue unit investigation. In
paragraph 4 of the letter, the Minister requested that when this
matter is presented to me for a decision of whether to initiéte a
prosecution against him or not, he should be afforded the
opportunity to make both written and verbal representations to

me regarding my aforesaid decision.

| responded to this letter on 25 August 2016. | informed

Gildenhuys Malatji in regard to paragraph 4 of the letter that

““consideration wil only be given thereto once the investigation

has been concluded and the docket submitted to the National
Prosecuting Authority for decision on whether or not to institute

you to prosecution against any person(s).”'

It would not be for me to make the decision as to whether or not
to iniiate a prosecution. Such decision would be made by

Pretorius.

On 29 August 2016, Gildenhuys Malatji again wrote to me
requesting the opportunity to make representations. | forwarded

this letter to Pretorius,

On 5 September 2016 Pretorius wrote to Gildenhuys Malatji.

Pretorius stated:

100
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“It would be advisable that your clients’ comments,
views and version are incorporated in a warning
statement to be taken into account before a decision is
made and such warning statement being part of the
police docket in this instance.”

308.6 But when the Minister was invited to make a warning statement,

he refused.

308.7 Accordingly, no undertaking was reneged upon.

Ad Paragraph 69

My responsibilities do not include making every prosecutorial decision. |
have set forth above my responsibilities as head of the NPA. |, however,
do have the responsibilty to review decisions in appropriate
circumstances where representations are made. Notwithstanding that
the Minister r_efusedrto make representations in this matter, | exercised
my discretion to do. s0, as a consequence of which the charges were

withdrawn.

| deny the allegations made expressly or implicitly in this paragraph. |

prefer not to engage with personal invective.

Ad Paragraph 70

As | have noted, to characterise my statement that | was prepared to
review the charges as backpedalling betrays a fundamental

misconception of the statutory scheme.

R\ 101
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The applicants should be aware that if | took the decision to prosecute, |
would not have been able to withdraw the charges - which would

ironically entail that they would be reinstated with no review possible.

Ad Paragraphs 71 and 72

The contents of this paragraph are noted.

It is true that the applicants placed me “on terms” to withdraw the
charges. | was reviewing them at that time and they were ultimately
withdrawn within the process of review, and not as a result of the
démand's of the applicants. In fact, before the time limit imposed by the
applicants, | informed them that | had prioritized the review and that | was
dealing with it urgently. In the same way that they Weré not satisfied with
the:President’s advice to them that he was dealing with their complaint
and required further time, they were uncompromising in fheir attitude.
They precipitously brought the applications to set aside the charges and

the present application.

Ad Paragraph 73-74

| find it difficuit to understand why the applicants would object to efforts to
elicit representations and enquire into the background of the charges, as
part: of the review exercise. Those enquiries ultimately caused me to
withdraw the charges — not on the basis that they were improperly
instituted in the first instance, but because materials that were not initially
to hand raised questions as to whether it would be possible to prove

knowledge of wrongfulness beyond a reasonable doubt.

102
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Far from negating the decision to institute charges, documents that came

to light in the review process, reinforced the assessment that the special

arrangement made for Mr Pillay was unlawful.

Ad paragraph 75

| deny that there was no evidence warranting either the institution or the
continuation of the prosecution. If the suggestion is that | should have
withdrawn the charges earlier, before the completion of the investigation,
that claims falls to be rejected. Once again, the ‘Empii'cation appears to be
that 'the Minister is entit!éd to special treatment. The refusal of' the
Minister to make representations did not accelerate the process. The
allegation that my mind was closed, was unfair. My subsequent decision
to withdraw the charges in fact demonstrates that | was open to being

persuaded by what served before me.

Ad Paragraph 76

The contents of this paragraph are admitted insofar as they accurately

paraphrase the document quoted

Ad Paragraph 77 - 78

| have already explained in detail the extensive steps taken before the
prosecution was decided upon. Anyone familiar with the prosecution
process would know that it would be entirely impractical to require that
every possible source of exculpatory evidence be pursued before

charges are instituted. The applicahts should also know that that the
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standard for the institution of prosecution is no higher than reasonable
prospects of success in the prosecution. On the applicants' version, the

scope of prosecutorial discretion would narrow to vanishing point.

Ad Paragqraph 79

The contents of this paragraph are admitted.

Ad Paragraph 80

It is true that | made it clear that | did not in‘stitute the prosecution. The

adverse implications in this paragraph are, however, denied.

The applicants simply failed to appreciate that a decision to prosecute
can only be reviewed if | did not take the decision. They accept the fact
that | reviewed the. decision and are pleased that the charges were
withdrawh. Yet they want to persist in alleging that | took the decision,

which | did not.

Ad Paragraph 81

The contents of this paragraph are denied. | stand by what | stated at the

31 October press conference. | refer to that which is set forth above in

this regard.

Ad Paragraph 82

It is naive of the applicants to believe that | should simply have withdrawn

the charges once the Symington memorandum came to light. The
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decision to prosecute was not haphazardly taken by Pretorius; nor are

decisions to review done in this matter.

325 It was proper that | should make further investigations concerning the
Symington memorandum, includihg obtaining confirmation from
Symington himself. Further investigations were also necessary in terms

of following proper process.

Ad Paragraph 83

326 | have stated that the charges were fully justified from the outset. | have
dealt in detail with the justification for the charges. The applicants’
contention that the charges were “unsuppoﬂéble from the outset” is
clearly wrong and | have explained in this affidavif the basis of the
charges. It was only the q'uestion of intention which caused me to

withdraw the charges on review.
327 | did not issue a subpoena.

Ad Paragraph 84

i

328 The first two sentences of this paragraph are admitted. | deny the second

and third sentences of this paragraph.

Ad Paragraph 85.1

329 As set forth above, it is not standard practice for the head of the NPA to

evaluate the credibility of charges before the institution thereof.

Ad Paragraph 85.2




330 | have stated that | relied upon the briefing of trusted senior prosecutors.

Ad Paragraph 85.3

331 | have already stated why it was not an error to issue the charges. Once
again, the implication appears to be that | should have taken into account
the status of the accused, as well as media speculation, in my

assessment of the charges. That is denied.

Ad Paragraph 85.4

332 1 have addressed this subject matier above.

Ad Paragraph 85.5

333 | have addressed this subject above.

Ad Paragraph 85.6

334 There is no basis or reason to hold anyone to account for charges which,

on the information before the prosecutors, met the threshold réquirement

for the institution of the charges.

Ad Paragraph 86

335 Save for the final sentence, the contents of this paragraph are admitted.

Ad Paragraphs 87 - 88

336 The contents of these paragraphs are denied. | have stated that |

reasonably acted on the basis of a briefing | received from trusted senior
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Ad Paragraph 89

The adverse implications in this paragraph are denied. It is true that |
primarily relied upon a briefing by the prosecutors, in whom | had full
confidence. When it came to the review stage, | directed an extensive
investigation, which led to the withdrawal of the charges. It is not
necessary for me to engage in the contentions of law advanced by the
applicants in this paragraph. The fact is, ag | have already stated above,
the charges were justified based on the information which the

prosecutors had.

Ad Paragraph 90

| stand by what was stated at the press conference.

Ad Paragraph 91

| do not know what is meant by the claim that | adopfed the decision to
prosecute. | did deem, based upon the briefing, that there was sufficient
tq meet the threshold for the institution of a prosecution. | have never
reversed that position. Indeed, some of the material received post-hoc
vindicated the initial assessment that the special privilege accorded ‘to
Pillay was unlawful. The applicants seem unable to distinguish between

unlawfulness on the one hand and the element of intent on the other.

Ad Paragraph 92

| deny that the first sentence of this paragraph. As for the second

sentence, | declined to enter into a debate with the Applicants as to the



public response to the charges. Suffice to say that the subject matter
was, and remains, of great public interest. | would be derelict in my duty if

| attached weight to the extent and scope of public opposition to the

charges.

Ad Paragraph 93

341  The contents of this paragraph are admitted.

Ad Paragraph 94

342 | am aware that my visit to Luthuli House caused disquiet in some
quarters. | deny that it is categorically excluded for me to attend a
meeting at such venue. Such attendance may be justified in special

circumstances, such as arose in this instance.

343 In this regard | say:-

344.1 During the afternoon of 10 October 2018, | received a telephone
.call from Minister Masutha, who invited mé to attend an
emergency meeting around the escalating ﬁiolence that had
erupted at institutions of highér learning as a di;rect result of the #

Fees Must Fall’ campaign.

344.2 Minister Masutha is a member of the Justice, Crime Prevention
and Security Cluster ('JCPS). The President had requested
Ministers of the JCPS Cluster fo urgently brief him on the

interventions by their respective departments to bring stability to



an already escalating volatile situation. | understood that the
President was leaving the country later that day. The President did
not invite me to the meeting nor was the President aware that |

would be in attendance until my arrival.

344.3 The Minister of State Security, who was in attendance, deputised
as the Minister of Police. The Minister of Social Development who

- was also in attendance, deputised for the Minister of Defence and
Military Veterans. Many of the members of the executive were
already at the venue, _where they had attended earlier
engagements. Due to the. urgency of the meeting, it was deemed

necessary for the meeting to take place at the venue in question.

344.4 Minister Masutha was of the view that 1 could contribute much
more than he could at the meeting and requested my attendance.
| was best placed to explain the initiatives undertaken by the NPA
in éooperation with its stakeholders in stabilizing a rather volatile
situation aréund the escalating unrest at institutions of higher

learning.

344.5 The NPA Prosecution Policy requires the NPA to cooperate
effectively with the police and other investigating agencies to

enhance efficacy in the criminal justice processes.




344.6 Section 22(4)(a)(iii) empowers me to advise the Minister of Justice
on all matters relating to the administration of criminal justice and
section 22(4)(i) empowers the NDPP to make recommendations to
the Minister of Justice and Correctional Services with regard to the

prosecuting authority and the administration of justice as a whole.

344.7 As head of the NPA and by virtue of the provisions of section 22(1)
of the NPA Act nothing precluded me from attending an
emergency meeting at the invitation of the Minister of Justice and
Correctional Services with Ministers of the JCPS Cluster and the

President.

344.8 As | recall, in places like Braamfontein, only a kilometre or two
from Luthuli: House, vehicles were burning, streets were
barricaded, shops were being looted and buildings and vehicles

were being vandalised.

344.9 At no stage were individual or specific matters implicating any
person(s) discussed. Neither the arrest nor the prosecution of ahy

specific person(s).

344.10 In any event, decisions around these matters are ordinarily made
under the jurisdiction of the provincial Directors of Public
Prosecutions (‘DPPs’) concerned. To this end, section 20(3) of the

NPA Act empowers DPPs to (i) institute and conduct criminal
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proceedings on behalf of the State, (i) carry out any necessary
functions incidental to instituting and conducting criminal; and (ii)
discontinue criminal proceedings in the area of jurisdiction for

which he or she has been appointed.

344.11 The issue of the summons against Minister Gordhan was not
discussed. | learned that the Minister Masutha had advised the
President of the issue around the summons days earlier. There
was hence no need to discuss the matter relating to Minister
Gordhan. The only issue that was discussed was the violence that

had erupted at institutions of higher learning.

It may be worth mentioning that, at the committee meeting attended by
me on 4 November 2016, the Chairperson noted that the former Public
Protector, Adv Thuli Madonsela had called on the offices of the
Democratic Alliance (‘DA’) where she attended meetings. She had also

att_ended official DA events.

Ad Paragraphs 95 and 96

| admit the interview with Eyewitness' News Mandy Wiener. | do not
intend to respond to the offensive allegations contained in these
paragraphs (and their sub-paragraphs), nor to the gratuitous insults and

repetitive statements to disparage me.




346.1

346.2

346.3

346.4

| have emphasized that the conduct in making payment of
Pillay’s penalty was unlawful. | have explained that the charges
were withdrawn after | have formed the view that the necessary

criminal intention would not be proved.

The central issue is whether Pretorius was justified in making a
decision to charge GP&M. In making the decision, adherence
was paid to the rule of law and the Constitution. A detailed
explanation has been furnished as to why {he conduct was

unlawful.

| have explained in detail the circumstances of my visit to Luthuli

House,

| have explained in detail the reasons for the charges and the
reasons for the withdrawal on review in terms of section
179(5)(d) of the Constitution. | submit that my conduct and that of
the third and fourth Respondé’ﬁts was absolutely in compliance
with the powers vested in us and we at all times paid adherence
to the rule of law and the Co_hstitution. [t is unfortunate that ‘the
applicants describe me as being arrogant, which | certainly
believe not to be the case. It is an attitude which | decry and
would avoid. | do however rﬁention that the superior attitude
adopted by the applicants in calling upon me to explain why | am

fit and proper carries its own insolence.
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346.5 | have dealt with the effects of the economy above. | have also
addressed the question of chargers relating to high officials in

relation to the economy and the public interest generally.

Ad Paragraphs 97 and 98

| was not "summohed" to attend Parliament. | was “invited” to attend fo

provide a briefing.

Ad Paragraph 98

The applicants again selectively refer to what was stated by the
Chairperson. It is _signiﬁcant that they chose not to refer, for example, to
the comments by the Chairperson which | have referred to above,

relating to the Public Protector having attended the offices of the DA.

Ad Paragraph 99

1 do not intend to respond once again to the unfounded criticisms and

disparaging remarks. It certainly does not behove organisations such as
the applicants, supposedly acting in the public | interests to make
grétuitous insults based on wrong facts, and to draw- adverse for making
inferences without evidence. They are clearly trying to create media hype
but overlook the factithat the court is not a jury. Their motivation is purély
political. Hence, a baseless statement, without evidence to support it,
that | have “a seeming vendetta... with the perceived political rivals of
President Zuma and his allies”. On what possible basis is such an

allegation made? Furthermore, | have explained the circumstances of my

AN
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visit to Luthuli House. Yet the applicants, without compunction, and
without any evidence to the contrary, refer to the meeting as being

“‘clandestine”.

| do not intend to burden this Court with the details of my objection to the
presence of Ms Breytenbach presence at the meeting of the

Parliamentary Commitiee.

Ad Paragraph 100

My briefing to the Parliamentary Committee is a matter of public record.

Ad Paragraph 101 to 109

352 | dispute that any conduct on behalf of the third, fourth Respondents and

353

364

355

myself provides any evidence that we are not fit and proper to continue to
hold our positions. In fact, we have at all times fully and properly carried

our duties and obligations, both in terms of the Act, the Constitution and

prosecutorial policy.

The third, fourth Respondents and | were copied on the letter addressed

to the President.

We ‘;assume that the President will respond to the renﬁaining allegations

contained in these paragraphs.

| nevertheless state that it is exiracrdinary that the applicants felt entitled
to demand on 1 November 2016 that the President make a decision,

based purely on their complaint and the voluminous documents furnished
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to him, to suspend us and conduct and enquiry. Surély, the President
would be entitled to hear from us. | add that the applicants clearly
anticipated that the President would not be able to deal with their
complaint within the short time prescribed. Once he had not given their
desired response by 7 November, they launched this application just

more than a day later, on @ November.

Ad Paragraphs 110 to 116

In paragraphs 110 to 116, under the heading “Other refevant conduct’,
Mr Antonie, on behalf bf the applicants, deems it relevant to the
applicants’ case to refer to the matters conceming‘the Deputy National
Director of Public Prosecutions, Nomgcobo Jiba (“Ms Jiba”). His purpose
in doing so is to contend that this is “further evidence” that | “cannot bé
entrusted with the office of NDPP” (para 118, page 47). Not only is this

without foundation, but the essential facts he relies upon are untrue.

Two points arise out of Mr Antonie having thrown in “the Jiba matter” into

the present application:

357.1 FEirstly, the applicants cannot truly expect that this Court should
engage in a consideration of the facts surrounding the Jiba
matter, and then make a determination based on this concerning
my suitability to hold the office of NDPP, If the applicants were of
the view that | should be suspended and an enquiry held
pursuant to the decision — (made by Marshall Mokgatihe, a

Deputy Director of Public Prosecutions and the regional head of

/-



